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ABSTRACT

The problem of transformations of the definition “Interpretation in international
law” is analyzed in the article. Particularly acute and ambiguous is the question of
differentiation of the concepts “interpretation” and “explanation’, which are used
in the domestic theory of international law. In Western literature, mostly, the
term “interpretation” is used (from the Latin interpretatio). It is determined that
two concepts, which Ukrainian lawyers often see as identical or synonymous, the
national experts in international law often consider to be rather problematic. From
the point of view of the Ukrainian legislation, the concept of “interpretation” is legal,
and lawyers use in legal practice and theory such terms as interpretation of the law,
interpretation of the legal act, legal interpretation, interpretation of the rules of law,
interpretation of the norms of international law. The author notes that this not only
does not introduce categorical unambiguity and clarity, but rather complicates the
integration of Ukrainian legal science and the science of the theory of international
law in the European scientific system.

Key words: interpretation in international law, correlation of interpretation and
hermeneutics, an international treaty
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Introduction

The question of interpretation has always been relevant and not easy for
theorists and philosophers of law. Unlike the basic norms, the question of rules
of interpretation, or so-called secondary norms, does not often attract the
attention of society, but for legal science and practice, it is extremely important.
It is the rules of interpretation or secondary norms that guarantee the autonomy
of the legal system, and support the idea that the interpretation of law is based
on objective principles. Secondly, the rules of interpretation contribute to the
stability and reliability of the legal system, the actions of the courts become more
predictable and, thus, strengthen the confidence that legitimate expectations will
be realized. Also, the rules of interpretation protect the unity and integrity of the
legal system: they eliminate conflicts between different primary norms, provide
methods for filling gaps in the legal field, and limit the exercise of the judiciary
by imposing restrictions on interpretation.’

1. The notion of “interpretation”: the problem of categorical definition
and bibliographic review

In international law, the rules of interpretation play similar functions, but
they are obviously more important. They counteract the fragmentation of
international law, provide some objectivity to the decisions of international
courts and tribunals, and thus contribute to the elimination of legal and political
conflicts at the international level. The overwhelming role of state institutions
in coordinating social agreements, while making sources comprehensible and
correcting interpretation of legal norms, has been the reason for scepticism
regarding international law. The international community lacks a super state,
including an over-legislative and a supra-judicial one.” Therefore, because of
the absence of a single international legislative and ,,supreme interpretation”
body, the threat of international law fragmentation®, a significant political and

1 H.Ph. Aust, A. Rodiles, P. Staubach, Unity or Uniformity? Domestic Courts and Treaty Inter-
pretation, “Leiden Journal of International Law” 2014, Vol. 27, p. 79, https://doi.org/10.1017/
$0922156513000654 (06.12.2018).

2 J. Goldsmith, D. Levinson, Law for States: International Law, Constitutional Law, Public Law,
“Harvard Law Review” 2009, Vol. 122, p. 10, https://web.law.columbia.edu/sites/default/files/micro-
sites/law-theory-workshop/files/TL&CLColumbiawkshp.pdf (06.12.2018)..

3 Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of In-
ternational Law. Report of the Study Group of the International Law Commission. Finalized by Martti
Koskenniemi, http://legal.un.org/ilc/documentation/english/a_cn4_1682.pdf (06.12.2018).
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ideological component of international legal processes®, the dynamics of the
international law system, the growing role of national courts in the interpretation
of international law, the existence of several powerful, long-established legal
traditions (Anglo-Saxon and continental in particular) and others, the question
of interpretation in international law has become particularly acute and
international law practitioners have actually become leaders in interpretive-
methodological debates.

The first question that Ukrainian researchers investigate is the question
of differentiating the concepts of “interpretation” and “explanation” used in
the domestic legal literature. In Western literature, the word “interpretation”
is mostly used. The existence of two concepts that Ukrainian lawyers often
consider as identical or synonymous is very problematic for domestic experts in
international law, especially while translating scientific literature, and the lack of
a clear distinction between these concepts does not allow us to define clearly the
term interpretation (explanation). It is obvious that the question of terminology
needs special analysis, and it goes beyond the scope of this dissertation, so we
will make only a brief analysis. From the Ukrainian legislation point of view,
legal is the notion of “explanation’, and lawyers use in legal practice and theory
such terms as the explanation of the law, the explanation of the legal act, legal
explanation, the explanation of the rules of law”, and explanation of the norms
of international law. But, despite the legal and widespread use of the notion
“explanation’, its content remains ambiguous. Many scholars focus on this
problem; among them are Yu. Vlasov, O. Kaplina, I. Serdyuk, Yu. Todyka®, and
they note that the term “explanation” itself needs to be explained.”

Recently, quite a thorough analysis of the historical transformation of
the definitions of the concept ,interpretation” was carried out by E. Zverev.®
According to Y. Zverev, most representatives of the Russian (pre-revolutionary),
Soviet and modern Russian, Ukrainian, Belarussian, and some other post-Soviet
scientific schools think that legal rules clarification should be considered as legal
interpretations. Article 93 of the Law of Ukraine “On the Constitutional Court

4 R. Bachand, Linterprétation en droit international : Une analyse par les contraintes, http://esil-sedi.
eu/wp-content/uploads/2018/04/Bachand.pdf (06.12.2018).

5 LA. Cepniok, Memodonoziunuii anania iHmepnpemauiil NOHAMMSA MAYMAUEHHS HOPM HNPABA,
“HaykoBuit BicCHMK JIHIITPOIIETPOBCHKOTO [IEP>KABHOTO YHIBepCHUTeTY BHYTpIlIHIX crpas” 2014,
Ne 3, c. 36, http://nbuv.gov.ua/UJRN/Nvdduvs_2014_3_5 (06.12.2018).

6 LA. Ceppiok, Tepminonoziuna He6U3HAUEHICIb KAMMe2OPii «MIyMa4eHHI» 6 ACNeKmi posKpumms
3micmy 06’ exmueHoeo npasa, “HaykoBuit BicHUK JJHITPOIIeTPOBCHKOTO Iep)KaBHOTO YHIBEPCUTETY
BHYTpiIIHiX cripas” 2014, Nel, c. 44-49, http://nbuv.gov.ua/UJRN/Nvdduvs_2014_1_7 (06.12.2018).

7  B.B. Tonuapos, Juxamiune maymavenns opuouunux Hopm, JIbsis: CIIOJIOM, 2013, c. 47, https://
www.twirpx.com/file/1586675/grant (06.12.2018).

8 €.0. 3Bepes, Tnymauenns mirnapodnux 002060pis HauioHaARbHUMU Cydamu: eaponelicokuti 00c6id
Ma yKpaincoka npakmuxa : Ouc. ... kano. opud. nayk: 12.00.01, Kuis: Hanjionanpuuit yHiBepcuteT
“KueBo-Morunsancbka akagemisa” 2015, c. 55-90.
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of Ukraine” supports this position as well. At the same time, this approach is
mentioned in the works of foreign scholars. Their general approaches differ
mainly in the degree of importance of the first and second elements of this
activity (clarification or explanation).’

V. Goncharov observes that the word “interpretation” has a number of
heterogeneous connotations, and is a bearer of various meanings, that is to
say a homonymous row. Consequently, we deal with various phenomena of
“interpretation-understanding”, “interpretation-explanation’, “interpretation-
meaning” and “interpretation-decision’, which are united in a single notion not
due to a common denominator, but rather a set of generic similarities.'’

The analysis of the literature on this subject shows that most scholars
can agree with them; they converge on the fact that the legal interpretation
should be considered activity aimed at clarifying and explaining the rules of
law. The same function is attributed to interpretation; in particular the “Legal
Encyclopedia” states that the term “interpretation” (Latin “interpretatio” —
“explanation”, “interpretation”) means clarification, disclosure of the essence of
any phenomenon.

Just as in the domestic legal literature, they apply two notions
- “interpretation” and “explanation” in Polish - “interpretacja”, “wykladnia’, in
English — “interpretation”, “construction”. In French, the term “interpretation”
(interprétation) has at least two different meanings: on the one hand, it is
a matter of the research movement of this policy on legal situations, on the other,
the answer or obtained result."!

Interpretation is always an interpretation of something (human practice,
novel, work of art, statute, etc.), so one can add that the interpretation defines the
relationship between the three elements: the intention of the author, the meaning
of the subject of interpretation completely separate from the intention of the
author, and the intention of the interpreter himself. The word “interpretation”
refers to both the interpretation act and the product of the interpretation.'?

Although as has already been noted, Ukrainian lawyers tend to equate the
concept of “interpretation” and “explanation’, there are other views as well. In
particular, O. Kaplina notes that the etymology of these words does not give any
grounds for this conclusion; the term “explanation” is more closely related to the
words “clear”, “understandable’, and interpretation — with the words “assessment”,

9 Ibidem, c. 64.

10 B.B. Tonuapos, op. cit., c. 47-49.

11 Linterprétation en droit international public. Extrait de Interprétation et droit publié sous la direc-
tion de Paul Amselek, Bruylant, Bruxelles, 1995, http://www.sergesur.com/L-interpretation-en-droit.
html, (06.12.2018).

12 A. Schiavello, Some introductory remarks on legal interpretation and legal reasoning. A philosophical
approach, “Etica & Politica / Ethics & Politics” 2006, No 1, http://www.units.it/etica/2006_1/GU-
ESTEDITOR.htm (06.12.2018).
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“mediation”!? After analyzing Ukrainian, Russian and Belarussian scholarly
literature from various fields of knowledge, this author identifies four approaches
to the correlation of these terms. The first approach is the identification of
“interpretation” and “explanation”, the second - the consideration of explanation
as part of the interpretation, the third - the inclusion of interpretation as part of
the explanation, the fourth - the consideration of these concepts as differentiated
categories."* O. Kaplina concludes that, despite the semantic closeness of these
concepts, it is inappropriate to identify them, explanation is narrower than
interpretation. Explanation is a process of clarifying the content of the rule of
law. It reveals the original content, which for some reason could not be detected
by just reading the text, specifying, broadening, intensifying the content of a legal
norm proposed by the legislator. Interpretation conversely, interprets and brings
the actual vision into the process of elucidation simultaneously."” “Interpretation
can be defined as the methodological method by which the explained (clarified)
content is externalized, applied on the basis of the author’s purely subjective
experience and practice”'®

Christian Djeffal, analyzing the practice of the European Court of Human
Rights, defines an interpretation as attributing the content to the treaty.'” Joost
Powwelyn and Manfred Elsig submit a similar definition: the interpretation of
an agreement is the activity by which international tribunals give the content to
the agreement in the context of a particular case or fact.'®

Analyzing key moments in the history (genesis) of interpretation in
international law, it may be noted that domestic and foreign literature focused
on this problem in the 1960s, and further jubilee years of the Vienna Convention
on the Law of Treaties of 1969. However, the very history of the theory of legal
interpretation can be deduced from the system of argumentation, developed in
ancient Greece and Roman law. Unfortunately, in Ukrainian scientific literature,
the history of interpretation, in both national and international law, has not
been studied enough, although great efforts have been made. In particular, there
is a thesis on the interpretation of international law, which has already been
mentioned, and the monograph by O. Butkevich ,,On the origins of international

13 O.B. Kannina, IIpasoszacmocosHe maymaueHHs HOPM KPUMIHATbHO-NPOUECYAnvHOo20 npasa, XapKis
2008, c. 18.

14 Ibidem, c. 19.

15 Ibidem, c. 21.

16 Ibidem, c. 22.

17 Chr. Djeftal, Dynamic and Evolutive Interpretation of the ECHR by Domestic Courts? An Inquiry into
the Judicial Architecture of Europe, [w:] The Interpretation of International Law by Domestic Courts:
Uniformity, Diversity, Convergence, eds. H. Aust, G. Nolte, Oxford: Oxford University Press, p. 176.

18 ], Pauwelyn, M. Elsig, The Politics of Treaty Interpretation: Variations and Explanations across In-
ternational Tribunals, [in:] Interdisciplinary Perspectives on International Law and International
Relations : The State of the Art, eds. ].C. Dunoff, M.A. Pollack, New York 2012, p. 446, http://gradu-
ateinstitute.ch/files/live/sites/iheid/files/sites/ctei/shared/ CTEI/Pauwelyn/Publications/Pauwelyn-
Elsig%20Corrected%20Proofs%20(1).pdf (06.12.2018).
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law”, in which, besides general issues of the formation of international law, the
formation of his interpretation is also considered.'® In our opinion, O. Haydulin
has made a significant contribution to the study of the history of interpretation
recently. The object of his study is the interpretation practice in ancient Rome.*
Other Ukrainian researchers should be mentioned here as well: V. Goncharova®,
M. Sadovsky*?, O. Pismenna®.

The practice of the interpretation (hermeneutics) of texts originated in
Ancient Greece, and in Ancient Rome - the term “interpretatio” itself and the
practice of legal interpretation. Even then, it became multi-valued, formed
and existing at the same time as an art, a technique and theoretical (logically
grounded) knowledge. As I. Kretova rightly observes, various schools consider
different historical periods as the starting point of legal interpretation theory
formation and, accordingly mentions the names of various scientists who
influenced this process.** American researchers, speaking about the formation
of the modern theory of interpretation of law, often refer to the most cited works
on this issue - the articles by D.B. Thayer, “Origin and Object of the American
Constitutional Law Doctrine”, 1893, and an essay by O. Holmes, “Theory of
Legal Interpretation’, 1899.%

In the scientific literature, the problem of legal norms’ interpretation is
investigated in a lot of theses and monographs. As the famous international
lawyer A. Talalayev stated, “correct interpretation of an international treaty is to
establish the facts the parties agreed upon at the time of signing of the contract,
to find out their agreed will, expressed in the regulations of the treaty. Thus, the
interpretation of an international treaty is the defining and explanation of the
correct content of the treaty (its content) to apply it correctly, and thus implement
it”*® The Famous Ukrainian law scientist I. Lukashuk has a different opinion on

19 O.B. ByTkeBud, Y ucmoxos mexoyHapoorozo npasa, Cankr Iletep6ypr, 2008, 881 c.

20 O.0. Laitgynin, Inmepnpemayitina npaxkmuxa 6 CmapodasHvomy Pumi ma eunukHenns incmumymy
dozosopis 006poi cosicmi (bonae fidei contractus), “Jaconuc Axaziemii agBokarypu Ykpainu” 2012,
Ne 17 (4), c. 1-6.; Tasimynin O.0., 3mina inmepnpemauitinux cmpameziii K pywiiina cuna 00KmpuHu
npasa: icmopis i cyuacnicmo, “TIpaBo i 6esmexa” 2013, Ne 1 (48), c. 7-12.

21 B. Tonuapos, Bid crmapoi meopii muymauens 00 HOBOI: 0CHO8HI BUKUKYU ma piwwenHs, ,Dinocodis
mmpaBa i 3aranpHa Teopis mpasa” 2014, Ne 1/2, c. 51-66.

22 ML.M. Caposcokuit, Po3sumox meopii 00Kmpunanvrozo muaymadenus npasa (icmopioepadiunuti
0271510 nimepamypu), ,HaykoBuii BiCHMK YXXTOpOJCHKOTO HalliOHa/IbHOTO yHiBepcuteTy 2015,
Cepis: [Ipaso, Bum. 32, T. 1, . 76-79.

23 O.IL TIucbMeHHa, 3micm ma 6UMOKU MAYMA4EHHA NPasa AK CK1A0080i HACMUHU W0PUOULHOZ0
ouckypcy, “IOpuanaHnit HayKoBuUit eneKTpOHHMIT XypHan 2018, Ne 2, c. 20-23, http://Isej.org.
ua/2_2018/5.pdf (06.12.2018).

24 1IO. Kperosa, Taymauens npasa : 00KMpPUHu, po3eUuHymi €eponesicokum cyoom 3 npas moouHu:
ouc. ... karo. opud. Hayk: 12.00.01, Xapkis 2015, c. 13.

25 Ibidem, c. 14.

26 AH. Tananaes, IIpaso mexndynapoonvix 002080pos. Heticmeue u npumenenue 002060pos, Mocksa
1985, c. 78.
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international treaty interpretation. He notes that this is the elucidation of the
content of its object and aims, as well as other resolutions, considering the results
of their application in a specific situation. Both he and A. Talalayev speak of an
inextricable connection between interpretation and application.?’”

Defining the term “interpretation”, experts in international law often connect
it with an international treaty, which is considered as a form of implementation of
the agreed will of states — sovereign subjects of international relations (Article 2 of
the Vienna Convention on the Law of International Treaties 1969). In particular,
I. Lukashuk notes: “The interpretation of an international treaty is to clarify the
content of its object and aims, as well as other regulations, considering the results
of their application in a particular situation. Interpretation is inextricably linked
with application. However, there are differences between them. Interpretation
is the process of clarifying the meaning of the norm, as well as determining the
consequences of these circumstances according to the content of these rules.
Application is the activity of the parties to implement the norm in accordance
with the results of the interpretation. Clarifying the content of the norm, it is
necessary to establish: a) its meaning; b) interconnection with other principles
and norms; c¢) the connection of the norm with other normative phenomena,
politics, ethics; special attention should be paid to the rules of so-called soft law,
which is international bodies and organizations resolutions” form”*® I. Lukashuk
rightly points out that the problem of interpretation is mostly considered in
relation to international treaties, but the interpretation of ordinary norms has
its own peculiarities. The materials in practice do not always clearly define the
position, can be incomplete, and often it is difficult to access them. Particularly
difficult is the situation with the interpretation of the usual rules of general
international law, when we need to generalize the practice of a large number
of states, since this practice is extremely dynamic nowadays, and its constant
observation requires considerable effort and the use of modern technical
means.”

Inrecentyears, Ukrainian scholars have written several detailed investigations
and training manuals on interpretation issues, including international law.
They are: V. Goncharov, “Official interpretation of legal norms as a means of
establishing and transforming their content”, T. Druzhinina-Sedetskaya,

27 VI Jyxamyk, Cospemertoe npaso mexco. 00208, T. 2: [leiicmeue mexdyHapoOHbix 002060pos, MockBa
2006, https://studfiles.net/preview/6332216 (06.12.2018).

28 Ibidem, c. 394-395.

29 TIbidem, c. 396.

30 B.B. Tonwapos, Ogiyirne maymaueHHs 10puOUHHUX HOPM K 3aCi6 6CMAaH067eHHS | mpancdopmauii
ix amicmy: asmoped. Ouc. ... kano. topud. Hayk: 12.00.01, JIsBis: Harjionanpunmit yHiBepcurer
«JIpBiBChKa moriTexHika» 2012, 18 c., http://ena.lp.edu.ua:8080/handle/ntb/14766 (06.12.2018).
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“Interpretation in law: features of the hermeneutic approach™!, E. Zverev,
“Interpretation of international treaties by national courts: European experience

and Ukrainian practice”, O. Kostyuk “Theoretical and legal principles of

normative interpretation”, I. Kostsova “Systemic interpretation of the law”*,

I. Kretova, “Interpretation of law: doctrines developed by the European Court

of Human Rights™**, S. Paleshnik “Interpretation in judicial practice: concept,

features, types™©, S. Pryima, “Principles of Interpretation of the Rule of Law”*,

M. Sadovsky, “Theoretical and legal foundations of doctrinal interpretation of

law™*, “Interpretation and application of the Convention for the Protection of

Human Rights and Fundamental Freedoms by the European Court of Human
Rights and the courts of Ukraine””, O. Tragniuk, “Interpretation of international

treaties: the theory and experience of European judicial bodies™*’, and Z. Yudin,

“Interpretation of the Contract”*!

31 T.B. Jpyxnnina-Cengeupka, Tnymauenus y npasi: ocoOnusocmi zepmeHesmMuuHoz0 nioxoody:
asmoped. ouc. ... kano. wopud. Hayk: 12.00.01, Xapkis: HarioHa/bHUIT IOPUMIHIIT YHIBEPCHUTET
imesi fIpocmasa Myzaporo, 2015, 16 c., http://dbms.institute/wp-content/uploads/2016/01/Druzhy-
nina-Sendetska_TV.pdf (06.12.2018).

32 €.0. 3BepeB, TnymaueHHs MiHHAPOOHUX 002080Di6 HAUIOHATLHUMU CYOaMU: €8PONELICHKULL 00C8i0
ma ykpaincoka npakmuka: agmoped. ouc. ... kauo. ropud. Hayk: 12.00.01, Kuis: HanioHampHuit
yHiBepcurer “Kueso-MorunaHcbka akafemis’, 2015, 16 c., http://ekmair.ukma.edu.ua/bitstream/
handle/123456789/5928/Zvieriev_Avtoreferat.pdf (06.12.2018).

33 O.M. Koctiok, Teopemuko-npasosi 3acadu HOpMamueHo20 MaymaueHHs: OUC. ... KAHO. 10puod. Hayx:
12.00.01, 12.00.01, IBano-®PpankiBcek: IBaHo-®pankiBcbkuii yHiBepcuTeT mpasa imMeni Kopomsa
TTaunna Tamuupkoro, 2017, 221 c., http://iful.edu.ua/wp-content/uploads/2017/04/dis_Kostjuk.pdf
(06.12.2018).

34 LIIL KocroBa, Cucmemne maymaueHHs HOPM npasa: ouc. ... kauo. ropud. Hayk: 12.00.01, IBano-
-®pankiscpk: IBano-PpankiBcbkuit yHiBepcuteT mpasa imeni Koponsa Janmna lanumbkoro, 2016,
c.218.

35 LIO. Kperoga, op. cit.

36 C.I Hanemnnk, Tnymavenns 6 cydosiii npakmuyi: nOHAmMms, ocobausocmi, 6udu: Ouc. ... Kao.
topuo. Hayk: 12.00.01, Xapkis: HanionansHuit jopyugidasmit yHiBepcuret imeni SIpociaBa Myzaporo,
2016, 185 c.

37 C.B. Ipuitma, IIpunyunu maymaueHHs HOpM npasa: agmoped. ouc. ... kauo. opuod. Hayk: 12.00.01,
Xapxis: Har. yu-1 “IOpuanyana akagemis Ykpainu imeni Ipocnasa Myzporo™, 2011, 18 c.

38 M.M. CapoBcbkuit, Teopemuko-npagosi 3acadu JokmpuHaILHO20 MAYMAUEHHS NPABA: OUC. ... KAHO.
topud. Hayk: 12.00.01, 3anopixoxst: Kmacianmit nprBatHmit yHiBepcutet, 2017, 245 c.

39 M.B. Masyp, C.P. Tarie, A.C. Beniupkuit, B.B. Koctpupkmit, B.M. KapnyHos (Binm. pen.).
Tnymauenns ma 3acmocysanns Konsenyii npo 3axucm npas moounu ti 0CHO80NONOHHUX 60600
EsponeticoKum cyoom 3 npas moo0uHU ma cyoamu Yxpainu : HasuanvHuii nocibHux, Jlyrancok: PBB
JIAYBC, 2006, 600 c., http://shronl.chtyvo.org.ua/Mazur_Mykola/Tlumachennia_ta_zastosuvan-
nia_Konventsii_pro_zakhyst_prav_liudyny_i_osnovopolozhnykh_svobod_Yevropeiskym_sudo-
m_z_prav_liudyny_ta_sudamy_Ukrainy.pdf (06.12.2018).

40 O.4. TparHiok, TnymauenHs MidHAPOOHUX 002080pi6: Meopisi i 00C6i0 €8PONEICOKUX MINHAPOOHUX
cy0osux opearis: asmoped. Ouc. ... kano. wpud. Hayk: 12.00.11, Xapkis: HarjionanbHa opuandHa
akazemis Ykpainu imeni SIpocmasa Mynporo, 2003, 20 c.

41 3M. IOgin, Tnymauenus doeosopy: asmoped. Ouc. ... kaxo. ropud. Hayk: 12.00.01, Ogmeca 2004,
20c.
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2. Interpretation and hermeneutics: the history of interconnections
and comprehension parallels

It is known that interpretation is often identified with hermeneutics. For
example, T. Kokhanyuk notes that “such terms as interpretation, hermeneutics and
explanation are meaningfully interconnected and may be interchangeable. To the
same synonymic row should be referred such terms as comment (commenting)
and semantics”** O. Haydulin supports the views of T. Kokhanyuk; he refers to
a synonymous row of interpretation of such terms as comment (commentary),
hermeneutics, semantics, explanation, clarification, awareness, analysis, and
evaluation, but he observes that in the current legislation of Ukraine there is no
such terminological diversity. Instead one legal term is used - the interpretation
and its derivations; the interpretation of the content and the interpretation of the
contractual terms.*

The problem of legal interpretation makes hermeneutics a central element
of legal epistemology. Its peculiarity is in the pragmatic function; it is actually
included in the day-to-day practice of lawyers.* But complete identification
of the interpretation with hermeneutics, in our opinion, seems not entirely
correct. Firstly, it should be considered that the interpretation of the legal text,
apart from the hermeneutic, may also be analytical, and this point is often
ignored, as the analytical philosophy of law, unlike the Western one, is not
investigated enough in Ukraine, and is often identified with neo-positivism.
In addition to the analytic theory of interpretation, one can distinguish the
theory of argumentation, and the theory of originality, the theory of target
interpretation.*” Secondly, the term “hermeneutics” (epunvever), which has an
Old Greek origin and literally means explanation, clarification, translation, is
rather ambiguous. Without entering into details, we note that hermeneutics is
a rather heterogeneous multidimensional type of intellectual activity, which, on
the one hand, can be regarded as an art, and on the other as a science. Under
the word “hermeneutics” one can understand comprehension of contents and
meanings of signs, and the theory and general rules of interpretation of texts, and
the philosophical doctrine of the ontology of understanding and epistemology

42 T.C. KoxaHIOK, 3MiCth NOHAMMS «MAYMA4eHHA» Y CNiB6iOHOWeHHI 3 iHWUMU NO0iOHUMU
nonsmmsmu, “HayxoBuit BicHuk JIbBIBCBKOTO Jep)KaBHOTO YHIBEPCUTETY BHYTPIIIHIX cIpaB”
2008, Ne 2.

43 0.0. TLaitynin, TaymauenHs npaso4uHie 6 EBpOneiicokomy KOHMPaKmHoMy npasi sk 0coonusuLl 610
10puduuHOi inmepnpemauii: xomnapamuenuii ananis, “Jaconnc Axagemii agBokarypu Ykpainn”
2012, Ne 16 (3), . 1.

44 H. Rabault, «Le probléeme de I'interprétation de la loi: la spécificité de I'herméneutique juridique»,
Revue de philosophie et de sciences humaines, 2005, 15, p. 1, https://journals.openedition.org/lepor-
tique/587 (06.12.2018).

45 C.3. Onotsk, Teopii maymauenHs npasosux Hopm (10pudutHa npupooa ma nioxoou 00 MuymaseHHs
npasosux Hopm, “Bionerenp MinicrepcTsa focTuiii Ykpainn™ 2011, Ne 4, ¢. 122-127.
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of interpretations.*® In the very interpretation (hermeneutics) it is possible to
distinguish many methodological approaches, often contradicting each other.
There was a whole range of hermeneutic practices instead, among them the legal
hermeneutics, which was systematized by G. Grotius. In the twentieth century
hermeneutics underwent major transformations due to M. Haydegger and G.
G. Gadamer. Hermeneutics received its holistic philosophical reflection, and a
separate direction of research was formed - philosophical hermeneutics, which
in many aspects does not coincide with modern legal hermeneutics. The dispute
between E. Betty and G. G. Gadamer can be a good example of this statement.*’
We can agree with the opinion of K. Shilina, who advises us to differentiate
the concept of “hermeneutics” and “interpretation’, as hermeneutics explains
the texts considering socio-cultural factors which create legal norms, and the
interpretation of law has to develop an unambiguous comprehension of the
rules for its application in practice.*® At the same time, we can assume that both
approaches have the right to exist: the complete identification of hermeneutics
and interpretation, as well as their distinction, but we should clearly understand
in what sense we use this concept, in the broad sense mentioned above, or in the
narrow sense, when under hermeneutics we consider only the interpretation of
the norms of law, the international one in particular. In the latter case, one can
distinguish between positivist and non-positivist methodological approaches,
for example, by Robert Kolb. In his view, positivist hermeneutics is characterized
by eight factors: judges are asked to seek legislative intentions, the syllogism
formalizes the methods of interpretation, the law and facts are separated, the
law is complete, the only real law is the written law, every law has one, obvious
meaning, the legislative power has a monopoly to create law, the division of
power, legal equality, judicial security. Non-positivist doctrines, by contrast,
focus on “contextual interpretation”, including the socio-political context.*

3. Interconnection of international law interpretation and application
of international law

Many Ukrainian authors speak about the close connection between
interpretation and application. For example, I. Protsyk notes the close connection
between interpretation and application: “The task of interpreting an international

46 I1. Hanusaiiko, Bcmynue cnoso ynopsionuxa, [B:] L.-T. Tanamep ITepmenesmuxa i noemuxa, Kuis
2001, c. 5.

47 C.B. Kapsarpka, 3acadHuui npunyunu inmepnpemauii npasa six nisHasanvHozo axmy, “BicHux
ITiBgeHHOTO perioHanbHOro neHTpy HalionanpHoi akageMil npaBoBux Hayk Ykpainn” 2018, Ne 14,
c. 16-24.

48 €.0. 3Bepes, op. cit., c. 60.

49 M. Waibel, Demystifying the Art of Interpretation, “The European Journal of International Law”
2011, Vol. 22, No. 2, pp. 576-577, https://academic.oup.com/ejil/article-abstract/22/2/571/540735
(06.12.2018).
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treaty is to clarify what the parties agreed upon at the time of the conclusion
of the agreement, and to specify the parties’ concerted will, embodied in the
resolutions of the contract. Consequently, the interpretation of an international
treaty is to clarify and explain the true nature of the treaty (its content) in order
to apply and implement it correctly”

British researcher of the problems of interpretation in international treaties,
A. Orakhelashvili, supports these ideas. He notes that the interpretation is
mandatory for understanding the content and consequences of international
documents; interpretation makes it possible to identify the exact content and
its application. The purpose of the interpretation is to define the scope of
competence and the normative content of the relevant document. Interpretation
is also indicated as a manifestation describing the content of the treaty and its
consequences, identifying the intentions of the parties in the text of the treaty
and their general intention.”!

Researchers such as L. Huseynov, I. Kretova, I. Lukashuk, A. Lukashuk, I.
Protsik, A. Talalayev, and O. Tragniuk rightly point out that the interpretation of
international law is complicated, since the application of the general principles
of interpretation has certain peculiarities.”® I. Lukashuk and O. Lukashuk, in
particular, note that interpretation is very important in the functioning of
law. With the complication of law and the tasks that it solves, the process of
interpretation becomes complicated. The more complex the legal system, the
greater the tasks it solves, and the more difficult it is to interpret. It is clear
that the interpretation of the rules of such a complex macrosystem as modern
international law is particularly difficult.”

As M. Molyboga correctly notes, the interpretation of the norms of
international law plays a significant role in the development of interstate
cooperation and the establishment of friendly relations between different
countries, and therefore involves not only law but also legal awareness, politics.*
In addition to the problems arising in interpreting national law, there are a
number of specific ones: the peculiarities of the legal systems of the states that
have been agreed upon, the linguistic difference, certain paradigmatic differences
in the theory of law, and others.

50 1. Tlpouux, Tnymauenns minHapooHux oOozosopie, “BicHuk JIbBiBCBKOro HaljiOHaIbHOTO
yHiBepcurery. Cepist MbkHapoaHi BigHocyHn” 2014, But. 36, 4. 2, c. 182.

51 A. Orakhelashvili, The Interpretation of Acts and Rules in Public International Law, Oxford 2008,
p. 286.

52 1.IO KpetoBa., Ocobnusocmi maymauenHs mixHapooHux 002060pié npo npasa moouru, “Haykosuit
BicHuk MbKHapogHoro rymaniTapaoro yHisepcurery. Cepis: Opucnpypenuis” 2015, Bum. 13 (1),
c.25-28.

53 WL Jlykamyk, O.J. Jlykamyk, Tonkosanue Hopm mexndyHapooHozo npasa: yue6Hoe nocobue,
Mocksa: NOTA BENE, 2002, c. 4-5.

54 MLII Monu6or., Teopemuuii nioxo0u U400 MAyMA4eHHs HOPM MiNHAPOOHO20 NPABA 8 CYHACHUX
ymosax, ‘Anpmanax mpasa” 2011, Bum. 2, c. 282-285, http://dspace.nbuv.gov.ua/handle/123456789
/63341 (06.12.2018).
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The link between the interpretation of international law and the translation
attracts the attention of many scholars. In particular, O. Kiyevets, using the
example of the concept of “agreement”, which was introduced into the Ukrainian
legal system by the Civil Code of Ukraine in 2003, demonstrates the complexity
of the translation.”

O. Butkevich, whose sphere of interests also falls under the theme of
international treaties, notes that many Ukrainian scholars®® and practitioners
in the field of international law emphasize the discrepancy between the official
translations in Ukrainian of the European Convention for the Protection of
Human Rights and Fundamental Freedoms of 1950 and other documents adopted
within the framework of the Council of Europe, the decisions of the European
Court of Human Rights in English and French, which of course complicates the
interpretation and application of these documents in Ukraine.””

I. Protsyk emphasizes the fact that there are practically no profound and
consistent studies on the peculiarities of the interpretation of an international
treaty stipulated in several languages and the system of principles for this case,
and some authors generally do not recognize the specificity of the interpretation
of treaties in many languages, and consider that it must be carried out in
accordance with general rules.”® O. Kiyevets also draws attention to the fact that
the conclusion of international treaties is directly related to diplomatic activities,
which often use phrases not having a meaningful ground, that is, traditional
diplomatic phrases. Therefore, it is necessary to interpret the ordinary meaning
carefully. If the words of the contract do not give a clear understanding, you need
to refer to the general content of the contract, especially the preamble.”

Defects in the definitions of international law may also complicate
interpretation. In this regard, I. Shutak notes that there are three main groups of
definition defects: in the location of definitions in the text of the international
legal act (“defects of saturation”); defects of the logic of the internal content
(“defects of susceptibility”); and defects of conformity with reflected legal facts
and public relations (“defects of objective relevance”).®’

Among the current definitions of the interpretation of international treaties
submitted by domestic scholars, it is worth noting the definition proposed by

55 O.B. Kuisenp, TnymauenHs mixnapooHux dozosopis, “Jacommc Kuiscbkoro yHiBepcuteTy npasa”
2011, Ne 2, c. 287.

56 3okpema, B.I. Bytkesuy, €sponeiicbka KOHBEHUisS NPo 3axucm npas n0duHuU i 0CHOBHUX c80600:
senesa namipie i npasa, “Ilpaso Yxpaian™ 2010, Ne 10, c. 83.

57 O. Byrtkesu, Hosuil eumip Hasuanus mixHapooHozo npasa, “MixHapopgue mpaso” 2012, Ne 2,
c. 267.

58 L ITpomwu, op. cit., c. 178-179.

59 O.B. Kuisermn, op. cit., c. 288.

60 1. Illyra, Jedexmu Oediniuiti minnapooHozo npasa: meopemuxo-memodonoziumi il mexHixo-
topuduni acnexmu, “BicHuk HauioHambHOI akafeMii mpokyparypu Ykpainu” 2009, Ne 4, c. 86.
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O. Tragniuk: “This is a certain type of legal activity that has both auxiliary and
independent value, and consists of clarifying and solving the actual content of
international treaties by certain entities, not only at the application stage, but
also during the creation of the agreement, with the aim of the most effective
implementation of the normative prescriptions of the international treaty, taking
into account political, legal and other consequences based on content standards,
under specific circumstances”®!

Regarding international law, it is also advisable to distinguish between
interpretations in the broad and narrow sense. In the broad sense, the
interpretation of international law is an act clarifying the very essence of
international law and interpretive activity within it; in the narrow sense, the
interpretation of international treaties, contracts, customary law, etc.

In general, in our opinion, the definition of interpretation (in particular, the
contract) and understanding of its essence depends on those methodological
guides that are followed by the one who defines, as well as on the sense in which we
will speak about the interpretation - narrow or broad. For example, an approach
that emphasizes the text postulating an interpretation as finding the value
that exists directly in the text allows us to give the following definitions: “The
purpose of the interpretation (...) is to determine the exact meaning and content
of the rule of law, applied in the given situation” “The interpretation of legal
norms is the search for their internal meaning and sense within the framework
of international law and order”. The second, quasi-textual, approach takes into
account the interpretation of the light of the text (a la lumiére du texte), but this
time through the introduction of the value in the circumstances of the contract’s
implementation. “The contractual interpretation is intended to establish the true
meaning of the contract”. The third, subjective, approach gives great importance
to the text, which is seen as a means for understanding the intentions of those
who signed the treaty. “Interpretation is a process of determining the legal nature
and consequences of the consensus reached by the parties (...) of carrying out
the declared intention (...), this intention is expressed in words in the light of the
surrounding circumstances”

Conclusions

The notion of “interpretation” as a scientific category, as well as its history
of formation and further development, relates to ambiguous and controversial
issues (especially acute and ambiguous is the issue in Ukrainian science of
international law). Proceeding from the fact that, like every scientific discipline,

61 O.4. Tparuiok, op. cit., c. 9.
62 Lévesque J.-Fr., Traités de verre : Réflexions sur linterprétation, “Revue québécoise de droit interna-
tional“ 2006, 19, p. 68, https://www.sqdi.org/wp-content/uploads/19.1_levesque.pdf (06.12.2018).
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the theory of international law tries to maximally unify its conceptual categorical
apparatus, to harmonize the definitions of key concepts, which allows us to
adhere to the standards of scientific knowledge, it is expedient to use the
concepts of “interpretation” and “explanation” not as synonyms, and start to
use the concept of “interpretation’, which permits us to focus on truly serious
methodological problems of interpretation in the field of international law, and
not to conduct somewhat scholastic debates about the relation between these
terms. Another variant is possible, since the notion of “explanation” is narrower
than “interpretation”, to use the term “interpretation” in the case of broad
understanding of interpretive activity, and the notion of “explanation” when we
speak about the interpretation of international treaties, contracts, customary
law, etc. Both the first and second variants have their own positive and negative
sides.

With regard to international law, it is advisable to distinguish between
interpretations in the broad and narrow senses. In the broad sense, the
interpretation of international law is an act clarifying the very essence of
international law and the interpretive activity within it; in the narrow sense,
the interpretation of international treaties, contracts, customary law, etc. In
Ukrainian general theory of law the term “interpretation of law” is still used,
which is the legacy of trends in the development of the general-theoretical
science of the Soviet period. In the last decade, in the scientific apparatus of
the Ukrainian general theory of law and the theory of international law (which
cannot exist in isolation from each other) a new term, “interpretation of law”,
has appeared, which is applied in the synonymic version with a double format
— explanation (interpretation). In our opinion, this not only does not introduce
categorical clarity, but, on the contrary, complicates the integration of Ukrainian
general science and the theory of international law science in the European
scientific system. It should also be emphasized, that Western authors in their
publications and monographic studies have other approaches to the meaning-
spatial analysis of interpretation. They use the Latin term “interpretatio” as the
basis of the lexical form of the category “interpretation”, thereby paying tribute
to the search for the true semantic load, rather than the formal-legal comparison
of the text forms (that is, analyzing the international legal act in the plane of
modern civilized understanding, and not the positivist one).

In the context of euro-integration processes, the Ukrainian scientific
legal terminology system is at a complex stage of transformation, and this
primarily concerns the field of international law. It is also worth noting that
Western scientists, doing research in the field of international law, use the
term “interpretation in international law”, while Ukrainian scientists use the
categorical form “international law explanation” adopted in studies of the Soviet
period and reflecting a formally dogmatic design with an ideological colouration.

<
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That fact, in a certain way, impedes the unification of the Ukrainian science
of international law terminology with European law and the integration of the
Ukrainian terminology system and general theoretical science and the theory
of international law science in European and international science. It is obvious
that special investigations and the good will of the domestic legal community are
needed to solve this question.
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SUMMARY

Terminological definition of the category “Interpretation in international law”:
historical transformations of the definition and new approaches

Modern jurisprudence requires a continuous improvement of methodology from
the general theoretical science. The analysis of the formation and essence of the
definition of “interpretation of international law” has a particular methodological and
conceptual importance in the science of international law. This position is due, first
of all, to the fact that the study of this category indicates not only the relevance of the
problem, but, more importantly, due to a theoretical maturity and at pace of research
development of the research subject. Until recently, Ukrainian theoretical science
has predominantly used a formal and logical approach in interpreting the rules of
law in order to ascertain the intention or the will of the legislator. Despite the large
number of scientific developments on the interpretation of law (mainly in the general
theory of law), there is a lack of consistency in the Ukrainian doctrine of international
law regarding understanding of the subject and the object and the functional role of
interpretation. As the theory of international law tries to fully unify its conceptual-
categorical apparatus and to harmonize the definitions of key concepts, which
allows to meet the standards of scientific knowledge, it is advisable to consider the
concept of “interpretation of international law” as a bivalent process: in a broad and
in a narrow sense. This will allow to focus on the serious methodological problems
of interpretative activity in international law, which intensifies the integration of
Ukrainian general legal science and the science of international law theory in the
European scientific system.



