MISCELLANEA HISTORICO-IURIDICA TOM XVIII, z. 2 ROK 2019

Anastasija Jumakova

University of Latvia
e-mail: anastasija.jumakova@gmail.com

ORCID 0000-0003-4683-5188
DOI: 10.15290/mhi.2019.18.02.03

Historical preconditions for the development of
“the right to a personal identity” in Western philosophy

ABSTRACT

Any discussion on a person’s right to identity ought to start with a study of the content
of a person’s identity. While ascertaining the essence of a person’s identity, the author
was inclined to think that the development of a personal identity as a permanent
concept was promoted by the genesis of the human dignity, individuality, autonomy
and personality of a person. It is human dignity, the manifestation of which, inter alia,
is to be found in the person’s identity, which forms the basis of its legal protection,
transforming the identity of a person into legal value and, accordingly, creating the
right of a person to identity. Thus the article provides a legally philosophical insight
into the historical circumstances in which the concept of personal identity arose, and
that are essential for a comprehensive modern understanding of the concept.

Key words: Right to personal identity, personal identity, philosophy, human dignity,
personal autonomy

Introduction

The already complex concept “a personal identity” in fact consists of two
concepts — the term “a person” or a related term such as “a personality”, as
well as “an identity”. Furthermore, each of these concepts is to be viewed in
a major separate study, which is not the purpose of this article, so for the sake
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of clarification of the author’s position, these concepts will only be sketched
according to the basic question of the article.

Namely, the term “person” is to be understood as a being that has certain
abilities or qualities, such as consciousness or self-esteem or morality, and is
part of a socially related cultural form. Personality defining traits, and thus the
circumstances that make a social being a person, vary widely across cultures and
contexts."

The term “personality”, on the other hand, reflects a person’s system of
qualities, and forms the structure of a human being, and is considered to be the
quality of the individual that he or she obtains through impartial action, and
characterizes the social aspects of his or her life.?

The concept “identity” presented in the article is a product of relatively
modern ideology. It was first defined only in the 1930s in the context of
psychoanalysis, when the psychologist Erik Homburger Erikson (1902-1994)
developed the theory of identity while studying the development and integration
of the individual as a person.’

Determining reference points

Despite the fact that the term “personal identity” was defined only in the
20th century, it can be distinguished in almost all of human history, even though
only as an idea. In addition, the author defends the view that an important role
in the development of the concept was played by the genesis of related concepts
such as human dignity, personal individuality, personality, as well as personal
autonomy. Therefore, the excursus into the process of developing the concept
of “a personal identity” should begin with clarifying the author’s position on
concepts such as “human dignity” and “personal autonomy”.

As to the concept of human dignity, the legal literature holds that it has two
aspects. On the one hand, it is viewed as one of the circumstances justifying
fundamental rights, and, on the other hand, as a subjective right. The recognition
of a person as a value is the basis nowadays of understanding democratic
rights.*

Human dignity is a legal category that combines the social and biological
elements of personality. It is human dignity that determines a person’s existence
and distinguishes him or her from other individuals. Human dignity is

1 M. Carrithers, S. Collins, S. Lukes The category of the person: Anthropology, philosophy, history,
Cambridge University Press, 1985, p. 15.

2 Terminu un svesvardu skaidrojosa vardnica, Autoru kolektivs Valentinas Skujinas vadiba, Zvaigzne
ABC, 2000.

3 E. Homburger, Erikson Identity: Youth and Crisis, Norton, 1968, p. 225.

4 B. Huxuraesa, JocmouHcmeo nu4HOCMU — 0CHOB0NONAANULUIL NPUSHAK COUUATLHOZ0 20CY-
dapcmea, Available at: https://cyberleninka.ru/article/n/dostoinstvo-lichnosti-osnovopolagayuschiy
-priznak-sotsialnogo-gosudarstva.pdf (18.10.2019).
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a category that defines a sense of the common action of a state, the person, and
other individuals.’

Human dignity as a criterion that justifies human rights in general has
a very long history. It is interesting that the philosophical understanding of
human dignity, which is partly already mentioned in the ancient world, enters
Western philosophy with Christianity, and was advanced into the modern
concept by the German philosopher Immanuel Kant (1724-1804). Nonetheless it
was reflected by international and national laws only after the end of World War
IL. © It is only relatively recently that human dignity has begun to play a central
role in international law. The concept of human dignity did not yet figure as
a concept of rights in either the classic 18th century declarations of human rights
or the codifications of the 19th century.” The main UN document,® which forms
a link between human rights and human dignity, was clearly a response to the
crimes and murders of the Nazis.” But that does not mean that human dignity is
complementing the idea of human rights with a moral burden only because of its
historical links to the Holocaust?'

To answer this question, the outstanding German philosopher and legal
scientist Jiirgen Habermass argues that, contrary to the idea that human dignity
was linked to the concept of human rights quite late, a close link between these
concepts, although indirectly, had existed ever since the beginning - human
dignity is not a classifying expression, but rather the moral beginning of
fundamental rights (German: Grundrechte)."!

Similarly, the concept of personal identity is to be viewed in the context of
the concept of personal autonomy, that is to say, the free will of man that has
been the basic axiom of Western philosophy since the Enlightenment and which
underpins the modern understanding of law and state.'

5 ]I. Ilnerenés, E. Craxanosa [Jocmouncmeo nu4nocmu, Available at: www.law.bsu.by/pub/26/Plete-
nev_9.pdf (18.10.2019).

6 J. Habermas The Concept of Human Dignity and the Realistic Utopia of Human rights, In @unocopus
6 Ouanoze Kynvmyp. BecemupHoiii denv gunocopuu. Mamepuanwi, Ilporpecc-Tpaguuns 2010, p. 31.

7 Ch. McCrudden, Human Dignity and Judical Interpretation of Human Rights, “The European
Journal of International Law” 2008, Vol. 19, p. 655-724.

8 The preamble and st Article of the UN Universal Declaration of Human Rights states that all mem-
bers of the human family reaffirmed their faith in fundamental human rights, in the dignity and
worth of the human person, and proclaims that all humans are born free and equal in dignity and ri-
ghts. See.: Universal Declaration of Human Rights. Available at: https://www.ohchr.org/EN/UDHR/
Documents/UDHR_Translations/lat.pdf (18.10.2019).

9 0. Xabepmac. Packonomouii 3anad, Beco mup, 2008, p. 148.

10 J. Habermas, The Concept of Human Dignity and the Realistic Utopia of Human rights, [in:]
Dunocogus 8 duanoze Kymvmyp. Bcemupruiii Oenv gunocopuu. Mamepuanwi, Ilporpecc-Tpaguius,
2010, p. 31.

11 Tbidem, p. 32.

12 E. Levits, Cilvektiesibas un valsts drosiba: aktualas problemas privatas dzives aizsardzibas jomad
Eiropa tiesu spriedumu gaisma: Eiropas Savieniba un tiesiska valsts: Latvijas pieredze, Rigas Juridiska
augstskola, 2009, p. 17.
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According to the author, the most effective definition of personal autonomy
can be found in rulings of the European Court of Human Rights (ECHR).
For instance, as recognized by the ECHR, personal autonomy is linked to
human dignity and freedom, and is of a dual nature. On the one hand, it is
a fundamental principle, alongside human dignity and freedom, and is necessary
to identify a specific catalogue of rights."” This is illustrated, for example, by the
ECHRS finding in Pretty v. United Kingdom: “the concept of personal autonomy
is an essential principle to be taken into account when interpreting protected
values”'* On the other hand, the ECHR tends to classify personal autonomy
as an autonomous right deriving from an expanded interpretation of human
dignity and freedom.'

Summarizing the findings of the ECHR, it can be concluded that although
the notion of the “self-determination of an individual” is essentially similar to the
notion of personal autonomy, no sign of equality can be placed between them.
Personal autonomy should be understood as the ability of a person to determine
or even live his or her life according to his or her wishes and choices.'®

The provided reference points in relation to a person’s identity are interrelated
and not to be studied in isolation. However, the relationship between these
concepts is not merely a feature or side effect of law. In fact, the symbiosis of
human dignity, personal individuality, autonomy and identity is a historical
phenomenon. Therefore, in the following, it will be necessary to look at all the
above -mentioned concepts, and the history of their symbiosis.

Genesis of related concepts

First of all, it should be mentioned that initially we should only talk about
the idea of human dignity, which is the origin of the above-mentioned concepts
both by content and in time. Namely, the idea of human dignity came from the
moment when one began to realize his existence in nature and in interaction
with other individuals in society. Some legal philosophers and historians tend
to associate the beginning of human dignity with the ancient world, specifically
with the understanding of ancient Greek and ancient Roman philosophers of law
(7th-5th centuries B.C.).'”

13 Ch. McCrudden, Human Dignity and Judical Interpretation of Human Rights, p. 681.

14 ECHR rulling 2346/02 Pretty v. Uinted Kingdom, para, p. 61.

15 N. Koffeman, (The right to) personal autonomy in the case law of the European Court of Human
Rights, Leiden 2010, p. 55.

16 ECHR rulling 2346/02 Pretty v. Uinted Kingdom, para., p. 62.

17 For example, see: Ch. McCrudden Human Dignity and Judical Interpretation of Human Rights,
p. 655-724, as well as: A.H. Kokotos, JJocmouncmeo uenoseka 6 pempocnexmuee dunocopcko-
-npasosoii moicau, [in:] Koncmumyyuonnoe npaso Poccuu, pep. A.H. Kokoros, M.J. Kykymixus,
Hopwma, 2003, p. 115.

It should be noted that in the ancient world mainly the concept of honor was studied, namely, the
concept of honour and honour as a concept of morality and ethics had developed earlier than the
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However, in the author’s view, it is the Bible that should be referred to as
the conceptual point of reference of human dignity as it reflects the premise

concept of human dignity. One of the first who spoke of honour was Homer, stating that everyone
(god or man) has timé (ancient Greek: Tiu#} — honour), hence the protection of individual rights.
See: A. Preus, Historical Dictionary of Ancient Greek Philosophy, Scarecrow Press, 2007, p. 292,
as well as: Vcmopus nonumuueckux u npasosvix ydenuii. YueOGHux 07 6y306, MOH OOIL. pef.
B.C. Hepcecanua, Hopma, 2003, p. 42.

The idea of human dignity or rather a certain description of honour can be seen in Hessian’s poem
“Works and Days”, specifically the rules of moral life in a politically organized society. For example,
one of the hallmarks of a respected man is his desire to work. The poem also contains a call for
respect for a non-national, as well as a link between the dignity or loss of dignity of the king and the
consequences it has for the people.

See: C. Ipoo6simesckuit, T. IIporomonosa, Voes uenoseueckozo 00CMOUHCMBA 6 NOAUMUKO-
-10puduneckux 0oKkmpuHax u npase: monozpagust, VIIIK COY, 2009, p. 9.

In ancient Greece, the term “honour” was associated with morality and rights, human dignity, and
on the other hand, with justice. For example, Plato believed that honour was inextricably linked to
rights, so that loss of honour also meant loss of rights; honour meant striving for the ideal, to “follow
the best and improve the worst”

See: [Inaton, [Juanozu, Mpicnb, 1986, p. 75.

Political scientist Aristotle defined honour as the science of the highest good of man and of the
state; its purpose is the well-being of man and politics. In his works, especially in “Nicomah’s
Ethics”, Aristotle considered honour to be of the highest good, while at the same time he understood
a respectable person to be a virtuous person, capable of moderately accepting everything — poverty
or wealth, success or failure, etc. Thus, the role of honour and dishonour in every person’ life was
emphasized.

See: Aristotelis, Nikomaha étika, Zvaigzne, 1985, p. 56.

The various forms of honoir and respect expressed by the ancient Greeks were also perceived by the
Romans, and this is most evident in the two basic political directions of Ancient Rome: Stoicism
and Epicureanism. It was united by a common theoretical understanding that dignified life consists
of acting according to nature, yet human behaviour according to it was understood differently by
Stoics and Epicureans. According to Roman Stoics, an honourable life means serving a country that
is a community of individuals. One has to learn a profession, start a family, and try to help one’s
loved ones in the best possible way to meet their needs in the best possible way. As Seneca wrote,
if a person has helped his relatives, he has also helped himself, because the interests of both the
individual and the state ultimately coincide.

See: Vlcmopus nonumudeckux u npasosvix yuenuti, p. 71-73, as well as: C. [IpoGsrureBcknii,
T. ITpoTonomnosa, Voes uenoseueckozo 00CmMouHcmaa, p. 18.

Yet, according to the Epicureans, a dignified life manifests itself in the pursuit of private affairs
rather than in the work of the state. The individual should not struggle with others for material gain,
but should live on a small amount of food, simple clothing and housing, and befriend others.

See: B. Hepcecsinu, Qunocogpus npasa. Yuebrux ons 6y3os, Hopma, 1998, p. 421.

Marcus Tullius Cicero (106 AD - 43 AD, the statesman and lawyer of the ancient Roman Republic),
having summarized the views of ancestors, defined human dignity as a constituent of nature and
as a characteristic of a social being. Namely, the dignity which was predominantly enjoyed by the
full-fledged and free inhabitants of Rome is an inherent characteristic of any human being, which
distinguishes him from other living entities; it characterizes a person only according to his or her
position in society, which is manifested in respect, authority and social status. Likewise, Cicero
felt that there was no insult as significant as a violation of human dignity; there is nothing more
humiliating than slavery. Human dignity and human freedoms are inherent in the people (meant
for the full-fledged and free people of Rome) and must be respected or therefore die with dignity.
See: DHyuknONEOUS MbicTU: COOPHUK MblcTell, upeueHuil, aPopusmos, MakKcumos, napadokcos,
snuepamm. Coct. H. Xopomun, Ilpanop, 2001, p. 129, as well as: A.H. Kokotos, JJocmoutrcmeo
ues106eKa 6 pempocnexmuse Pun0coPcko-npasosoil moicau, p. 116.
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of human dignity, i.e. that human dignity stems from the likeness of man to
God. Although the term “human dignity” is not explicitly defined in the Old
Testament, the fact is that each person has dignity, and what is included in this
concept can be inferred from several Old Testament rules. For example Genesis
chapter 1, verse 26 states, “Then God said, “Let us make mankind in our image, in
our likeness (...)”'® Chapter 5, verse 1: ,This is the written account of Adam’s
family line. When God created mankind, he made them in the likeness of God.”
Thus, respect for a man as a person means respecting a man as God’s creation.
All human beings are created in the sole image of God and are endowed with
a reasonable soul; all human beings have one nature and one origin. Redeemed
by the sacrifice of Christ, everyone is called to participate in divine bliss, so that
all people are entitled to equal dignity."

It is Christianity, as a world religion, spreading the idea of human dignity,
which is common to all without exception, which has promoted the further
development of the concept of human dignity.*® Christian ideology has promoted
the self-interest, self-esteem, and the idea that “I am a man” of a religious person.*'
The Christian understanding of human dignity has profoundly influenced
contemporary insight, and its main issue is how to balance human freedom and
dignity. The idea that a man himself is a value because he is the first image of
God is the basic concept of the Christian culture. *

In the Middle Ages, the concept of human dignity was associated with the
human mind, which reflects the so-called eternal law or principles of the Divine
Mind. In particular, in the Middle Ages, particular attention had been drawn
to the teaching of the theologian and philosopher St. Thomas Aquinas (ca.
1225-1274), who asserted that human rights and dignity derived from God, and
were of decisive or supreme value.”” According to the theory of law by Thomas
Aquinas, all human laws (ius humanum) are interconnected. All laws are based
on the eternal law, and had been derived from God (ius divinum). Eternal law is

At the same time, in the classical period of Ancient Rome, the notion that everyone has dignity,
regardless of their private or social status (Seneca, Ulpian, Modestine) had also been developing.
Classical Roman law largely reflected Stoic ideas for a dignified life. For example, Ulpian, describing
Roman law, said that it meant living an honourable life, not harming one another, and giving
everyone what was due.

See: Vcmopus nonumuueckux u npasosvix yuenuii. Yuebnux 0ns 6y306, p. 102.

18 Hereinafter, the text of the Bible is used and available at: https://www.biblegateway.com
(18.10.2019).

19 Catechism of the Catholic Church. Available at: http://www.vatican.va/archive/ENG0015/_INDEX.
HTM (18.10.2019).

20 C. Ipo6oimesckuit, T. IIpoTomonosa, Moes uenoseueckozo 0ocmouncmea..., p. 28-29.

21 3. Penan, JKusuv Mucyca, Ampura-Pycnp, 2004, p. 107, 131.

22 M. TackapoBa, [Ipasosas 3aujuma wecmu u 0ocmouncmea nuunocmu (Bonpocer meopuu), Tuc.
KaHJ. I0pUJ. HayK, MockBa, 1999, p. 32. Available at: http://www.dslib.net/teoria-prava/pravovaja-
zawita-chesti-i-dostoinstva-lichnosti.html#965981 (18.10.2019).

23 Ibidem
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reflected in the human mind as natural law (ius gentium).** While interpreting
natural law, Thomas Aquinas mentioned human dignity, among other things.
Natural law obliges man to seek righteousness (God) and to respect human
dignity.

The views of Thomas Aquinas also contributed to the self-awareness of
the human personality, which accordingly contributed to the development of
a sense of human dignity and autonomy.*® He believed that individuality is
the harmonious connection of the human soul and body. It is a gift of God,
and therefore it is an invaluable value in itself. This interpretation of Thomas
Aquinas rehabilitates the human flesh, as well as contributes to the development
of insight into person’s understanding, autonomy and individuality inherited in
Western culture.”

Assignificant contribution to the further development of the concept ofhuman
dignity can be seen in the so-called Renaissance era.”® Renaissance philosophers
associate human dignity with a variety of human talents and abilities, while
recognizing that one should not feel humiliated or sinful, but instead be proud
of one’s achievements in science and art, conquests and discoveries.”

The issue of human dignity as a subject of research arose directly in the
philosophy of European humanism in the 14th-16th centuries.”® The basic idea
behind the political and legal doctrines of the Renaissance era was to consolidate
the value of human dignity in public consciousness, to recognize the autonomy
of each individual, to provide conditions for the free development of man, and

24 B. Hepcecsinn, Qunocogus npasa. Yuebnux 07ns 8y308, p. 442.

25 M. Iackaposa, IIpasosas sauguma uecmu u 00CMOUHCINEA IUHOCTU...

26 B. ViBanos, Mcmopus smuku cpednux éexosio Jlaub, 2002, p. 420.

27 M. Kale, R. Kalis, Filosofija, Zvaigzne ABC, 1998, p. 231.

28  Among philosophers of humanity the work of the Italian philosopher Giannozzo Manetti (1396~
1459), namely, “On the dignity and superiority of man” should be mentioned, which states that there
is the principle of the highest human mission. Man is the creator of his own image. It is his will and
desire that determines whether he will be a superior creature above others or will degenerate into
a lower creature. Man is not based on God or his own origin, but only on himself, his own dignity.
See: Kynvmypa Bospoxcoenust. Onyuxnoneouss 8 0syx momax, T. 1, OtB. pen. H. PeBskuna,
POCCII3H, 2007, p. 480.

According to the work of Giovanni Pico della Mirandola (1462-1494) “Oration on the dignity of
man’, which characterizes the analized period, human dignity was based on the ability of the human
mind to explore nature and the world creatively. Describing human dignity, the philosopher wrote,
“We have made you a creature neither of heaven nor of earth, neither mortal nor immortal, in order
that you may;, as the free and proud shaper of your own being, fashion yourself in the form you may
prefer. It will be in your power to descend to the lower, brutish forms of life; you will be able, through
your own decision, to rise again to the superior orders whose life is divine”

See: B. I'ynues, ®. Pyauuckuit, Jemokpamus u docmourcmeo nuunocmu, Hayka, 1983, p. 41, as well
as: Giovanni Pico della, On The Dignity of Man, Translated by Ch.G. Wallis, P.J.W. Miller, Hackett
Publishing Company, 1998, p. 5.

29 C. Ipo6bimesckuit, T. [IpoTomnonosa, Moes uenoseueckozo 00cmouHcmaa..., p. 42.

30 JK. Hemomo, Lusunuszayus Bospoxcdenus. Cepus: Benuxue yusunusayuu, IlepeBor ¢ ppaH.; oTB.
pen. Vipuna Onbdonp, Y-dDakropus, 2006, p. 400.
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to give everyone the opportunity to achieve happiness. Most thinkers believed
that a person’s destiny should not be determined by his nobility, origin, title or
denomination, but by his courage, activity, and generosity. The topical thesis
was that one of the components of individual dignity is citizenship - selfless and
active service for the common good.*!

In the age of Renaissance and Reformation,* the concept of human dignity
was freed from religious dogma. From now on, the notion of formal equality
before the law was increasingly established as a way of ensuring human dignity.
Many modern legal theorists believe that the guiding concept during that era
concerning the divine beginning of natural rights promoted guarantees of
human equality.”” At the same time, practical issues were addressed on how to
embed natural rights into positive rights, and the state into a guarantor of natural
rights.*

In order to understand the further development of the concept of human
dignity, the works and thoughts of Hugo Grotius (1583-1645), a Dutch lawyer
of the early New age (17th-18th centuries), should be analyzed.” Grotius, one of
the founding fathers of the natural and international law of the New Age, noted
that natural rights consist of human life and human dignity. *

Simultaneously, it should be noted that at the same time in the New age, at
least formally, the individuals right to be a human and to respect him as such,
was declared.”

31 Jlcmopus nonumu4eckux u npasosvix yueruti. Yue6Hux ons 6y308, p. 169.

32 The leader of the Reformation movement and author of the treatise “Institutio Christianae religionis”
Iohannes Calvinus (1509-1564) believed that God had originally divided people into two categories
according to their dignity, one part is worth being saved and blessed, while the other is doomed to
death. Humans are not capable of changing God’s will, but can understand it by the way their life on
earth is shaped. If one’s professional activities (as determined by God) are successful, if he is faithful
and virtuous, diligent and subject to the kingdom (as determined by God), then God is favourable
to man. If one is fully devoted to his profession and is utterly frugal, hates pleasure and wasta, only
then can he hope for the salvation of God; his lineage and privileges are irrelevant.

See: Vlcmopus nonumuueckux u npasosuvix yueHuti. Yuebnux o7ns 6y306, p. 181.

It should be noted that many contemporary law scholars believe that the understanding of human
dignity as an almost sacred value, which is at the heart of the European legal tradition, is precisely
a formulation of Protestant ethics with its individualism and rationalism, postulated by French
reformer Jean Calvin during the Protestant reformation.

See: R. Panikkar , Is the notion of Human Rights a Western Concept? in Alston, P(ed) Human Rights
Law, New York 1995, p. 76-77.

33 C. Ipo6bimesckuit, T. [IpoTomnonosa, Moes uenoseueckozo 0ocmouHcmaa..., p. 4.

34 Ibidem

35 B. Hepcecann, Qunocopus npasa. YuebHux 075 6y308, p. 448.

36 . Aurtucepu, [I. Peane, 3anaonas gunocopus om ucmoxos 00 Hawiux oHeil, T. 2. Cpednesexosve,
ITep. c uran. C. Manbuesoit, Hayu. pen. 9. Coxonos, Ilerpornonuc, 1994, p. 321.

37 For example, the Dutch philosopher Benedictus de Spinoza (1632-1777) defended the so-called
secular interpretation of human dignity. Spinoza had reflected his understanding of human dignity
in his interpretation of democratic rule because he believed that only such a form of government
respects human dignity in the best possible manner. In his view, a democracy provides citizens with
the right to work for the state. However, foreigners, women, slaves and minors, as well as those
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The above-mentioned period is also remarkable for the following
occurrence. Namely, the British philosopher John Locke (1632-1704), while
defining the processes taking place in an individual, established the doctrine
of personal identity, namely, for the first time, a person’s sense of self-awareness
was conceptualized into a person’s identity.”® Thus, from the retrospective of
philosophy and history of law, it is only from this moment on that one could talk
about a person’s identity as a separate phenomenon.

In the following, it is worth mentioning separate thoughts found in the works
of the great philosophers of the Enlightenment era,” stating that human dignity
is the combination of human moral and virtuous qualities that distinguish one
individual from another and transforms them into impersonal nature; human
dignity symbolizes human freedom and equality.** Thus, political and legal
doctrines sought to enshrine values based on the respect for human dignity into
the legal consciousness of people, believing that the same is inseparable from
man.*!

In this era, one must also talk about the development of the understanding
of the concept “individuality”, which, according to the author, influenced by
the doctrine of individualism and collectivism, culminated in the ideology of
socialism. Although the founders of socialism did not provide an exhaustive
definition of individuality, it can be inferred from the concept and guiding views
of the said socialism movement. Namely, individuality is something that is in
denial because it goes against collectivism, communion, and, solidarity or, as the
French utopian Gracchus Babeuf, in real life, Frangois-Noél Babeuf (1760-1797),

convicted of crime or immoral lifestyle, should not be involved in government work; that is, honour
is considered to be a component of human dignity.
See: C. Ipo6simesckuit, T. [Iporonomnosa, Moes uenoseueckozo 00cmounHcmaa..., p. 47.
38 1. Locke, An Essay Concerning Human Understanding, Book II, Penguin Classic, 1998, p. 434-440.
39 For example, in the opinion of the French philosopher Jean Jacques Rousseau (1712-1778),
renouncing freedom means renouncing the highest dignity, human rights and even duties. In
particular, there is no reward which can replace the renunciation of the listed values, since such
a renunciation is incompatible with human nature.
See: J.J. Rousseau, The Social Contract and The First and Second Discoursesto Edited by S. Dunn, Yale
University Press, 2002, p. 168.
At the end of the eighteenth century, France was experiencing severe revolutions fuelled by the
Jacobin movement, which at the same time influenced the content of future human rights law.
However, all political ideologies of that time were based on the belief that a human has dignity.
One of the leaders of the Jacobin movement, Jean-Paul Marat (1743-1793), considered the human
rights deriving from dignity to be sacred. This, according to Maximilien Frangois Marie Isidore de
Robespierre (1758-1794), could be achieved if the ruling person was virtuous, including honest and
“pure’, and to secure these sacral rights coercive measures shall be justifiable.
See: C. Ipo6siuiesckuit, T. IIporonionosa, Mdes uenoseueckozo 0ocmouncmad..., 2009, p. 50, as well
as: Vlcmopust nonumu4eckux u npasosuvix yueHutl. YueOnux ons 6y308, p. 394.
40 A H. Kokotos, Jocmouncmeo 4enogexa 8 pempocnexmuge unocogcko-npasosoi mvicau, p. 116.
41 Jcmopus nonumuuecKux u npagosuvix yueHuti. Yuebnux ons 8y308, p. 340.
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noted: “Human individuality is a hindrance to a democratic republic, [because]
the spirit of collectivism prevails in the republic’*

Subsequent philosophers, especially so-called German classical philosophers,
having synthesized the philosophy of the New Age and the Enlightenment
era, while studying the understanding of human dignity, shifted the emphasis
from the contradistinction of man to nature (reasonable — unreasonable) to the
separation of the universal category of existence into true and false.*’

The idea of human dignity as the value of every human being is most
effectively addressed in the works of the German philosopher Kant. Moreover, it
was addressed in the view of natural rights.** In his teaching, human dignity is
considered to be an absolute value, by which one compels others to respect him, at
the same time comparing himself with others and valuing himself. The existence
of human dignity gives a person the right to demand that others respect it, the
right to self-esteem, while also imposing an obligation to respect other people.
Kant believed that personality reflects the dignity of all mankind. Treating
yourself as a means to an end means diminishing the dignity of humanity.* In
particular, the philosopher wrote: “Act in such a way that you treat humanity,
whether in your own person or in the person of any other, never merely as
a means to an end, but always at the same time as an end” *¢

Moreover, “everything in the kingdom of ends has either price or dignity.
What has a price can be replaced by something else as its equivalent; what on
the other hand is raised above all price and therefore admits of no equivalent has
a dignity”*” With this in mind, the philosopher developed the idea of destroying
the dependence of personalities on members of society, promoting personal
freedom and equality before the law, as well as removing all legal privileges.**

Similarly, unlike his predecessors, Kant, without rejecting the common
beginning of personality, expressed the view that the common man does not
promote ones natural individuality or personal interests. Autonomy is the
foundation of human dignity and of any reasonable nature. The state does not
have to intervene in this sphere of personality as long as one does not break the
law.*

There is no systematically assessed and determined place for human
dignity in Kant’s teaching; its justification is based on the moral philosophical
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interpretation of autonomy,” namely, “autonomy is thus the basis of human
dignity and of every rational nature.”’

It was Kant who developed the ethical concept of human dignity, according
to which its realization is impossible without granting rights and freedoms to the
individual, and at the same time serving as the basis of the universally recognized
concept of human rights and promoting further development of the rule of law.”*
As can be seen, Kant as much as the French philosopher of the Enlightenment
era, Rousseau, links the recognition of human dignity with the granting of rights
and freedoms to the individual, that is, freedom is to be regarded as a necessary
precondition for the existence of human dignity.

From this the question arises that if freedom is already an integral part
of human dignity, does that mean that by limiting the same, for example, as
provided by criminal law, a person at the same time loses his or her dignity.”
The answer to this question can be found in the teachings of the German
philosopher Georg Wilhelm Friedrich Hegel (1770-1831), who expressed the
view that “man is an end in himself only by virtue of the divine in him - that
which we designated at the outset as Reason, or, insofar as it has activity and
power of self-determination, as Freedom.””* This significant “divine beginning”
allows everyone to understand what is bad and what is good, and gives them the
free will to choose the first or the second. Thus, if the offender, of his own free
will, choses to violate the law, the punishment is therefore a means to restore the
law and the offender’s own right, that is, the act of his own free will.>® In this way,
Hegel’s idea of respect for the human dignity of the offender is reflected in one of
the principles of modern criminal law, namely that the purpose of punishment
is not to degrade human dignity.”®

Hegel believed that the greatest human dignity is related to freedom, and
that the dignity of the state depends on the dignity of those who make it.”” As the
philosopher wrote, “Be a person and respect others as persons.”®

The German philosophers of the above-mentioned period also associated
the concept of human dignity with the problem of freedom in other ways —
it was defined as freedom of the spirit.”® For instance, Friedrich von Schiller
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(1759-1805) wrote: “Control of impulses through moral strength is spiritual
freedom and its expression in appearance is called dignity [Wiirde].®® Whereas,
Johann Gottlieb Fichte (1762- 1814) believed that human dignity is manifested
only when freedom is granted.’

In the first half of the 19th century, a liberal legal-political ideology spread
in Western Europe, which, inter alia, postulated the protection of human
dignity.®> The main conclusion of this ideology is the notion that freedom or
its suppression is a criterion of respect for human dignity in society. The greater
the restriction of a person’s freedom, the greater the prejudice to human dignity.
However, complete personal autonomy and freedom in society is not possible;
the question is how to strike a fair balance between the freedom and oppression
of personality.®*

Simultaneously, it seems that the scientific progress, which had begun in the
eighteenth century and flourished in the nineteenth century was the point of
reference when the concept of “personal identity” in its current understanding
appears, not only in the works of philosophers, but it also becomes a legal entity
acknowledged and protected by the state. This is evidenced by several factors.
First, for example, as anthropologists state, it is only from the eighteenth century
that one can note the first credible, comprehensive and nationally supported
census figures.** Secondly, in the 19th century the idea was increasingly
spreading that the method of describing the physiological characteristics of the
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human personality (Anthropometric Human Identification System or Bertillon
System) and later scientific discoveries on the person’s fingerprints, could be
used to enumerate criminals and prevent crime as such.®

Thus, during this period, for the first time, personality was considered not
only as an individual’s process of self-identification, self-awareness or a person’s
expression, but also as an independent legal phenomenon. Namely, the state had
begun to admit that personality is indeed a value. Moreover, a value which is to
be protected as itself.

It should be noted that the understanding of human dignity, personal
autonomy and identity continues to develop and evolve nowadays, and it still
occupies the minds of various scientists. Moreover, in recent decades the said
concepts have been studied in legal science from different perspectives, such
as the preservation of natural human qualities in the context of technological
progress, human dignity and bioethics, etc.%

While defining the role and purpose of man in nature, society and state,
mankind’s guiding minds for centuries go back to the idea of the exclusive nature
and value of man, which is manifested in developing the notion of human dignity
throughout the centuries. In fact, human dignity evolved from philosophical and
Christian concepts into the fundamental principle of the constitutions of most
states.”” As Habermas wrote: “human dignity forms the portal through which
the egalitarian and universalistic substance of morality is imported into law (...)]
The idea of human dignity is the conceptual hinge which connects the morality
of equal respect for everyone with positive law and democratic lawmaking in
such a way that their interplay could give rise to a political order founded upon
human rights, given suitable historical conditions.”® (...) Respectively, changing
historical circumstances had led to a certain understanding of something that
has been recorded from the outset, albeit indirectly, in human rights, and in
particular the normative substance of human dignity”®

Conclusions

1. The origin of personal identity is human dignity, which is ahead of the
same both by content and in time.

2. The ideological understanding of personal identity, especially the need to
protect it, even though indirectly, has existed from the beginning of humanity.
In fact, the contribution of Western law philosophers, as well as the genesis
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of concepts such as human dignity, individuality, personality and individual
autonomy and their interaction, has evolved and developed the concept of
“personal identity” as an independent term. The named concepts are inextricably
linked, so their symbiosis serves as a measurement of personal identity.

3. The 19th century is to be considered as the starting point of when the
concept of personal identity or personality was firstly recognized by a state as
a legally protectable value. Nevertheless, the right to a personal identity itself did
not yet exist, it would appear much later.

4. Human dignity is inevitably linked to human freedom, and thus freedom
is a necessary condition for the existence of human dignity.

5. Human dignity is the actual justification of human rights, and therefore
auniversally protected value. However, human dignity is not a fundamental right,
because it is instead a part of every fundamental right. Thus, linking a person’s
identity with human dignity alone is not sufficient to ensure the automatic legal
protection of a personal identity. Nevertheless, the close connection between
personal identity and human dignity as one of its expressions forms the basis for
the legal protection of a person’s right to identity.
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SUMMARY

Historical preconditions for the development of “the right to a personal
identity” in Western philosophy

The goal of the article is to clarify the content and essence of personal identity, which
can be achieved by carrying out an analysis of the genesis of related concepts such
as “personal autonomy’; “individuality” and “human dignity’, thus assessing the
preconditions for the formation of the concept. A descriptive method was therefore
used to mark the keywords and the related concepts.

Stating that it is the symbiosis of human dignity, individuality and autonomy that
constitutes a contemporary conceptual understanding of a person’s identity, the
author, using the historical method, starts a relevant excursion not only into the
history of the concept and preconditions for its formation, but also an analysis of the
genesis of the above-mentioned concepts.

The analytical method has allowed the author to make logical, substantiated and
reasoned conclusions. For instance, the essential grounds for the formation of the
concept were mainly promoted by Western philosophers and thinkers. Special
contributions were provided by philosophers as such Thomas Aquinas, Giannozzo
Manetti, Giovanni Pico della Mirandola, Iohannes Calvinus, Hugo Grotius,
Benedictus de Spinoza, John Locke, Jean Jacques Rousseau, and Immanuel Kant, as
well as Georg Wilhelm Friedrich Hegel, Friedrich Schiller, Johann Gottlieb Fichte
and many others.

Having concluded that the basic question is inextricably linked to the understanding
of human dignity, the author, without denying the beginning of the genesis of human
dignity in the ancient world, considers that it is the Bible, norms of the Old Testament,
that should be regarded as the first source of conceptual meaning.

For the better understanding of these concepts, the author found it helpful, and was
therefore assisted by, the study literature, such as “Philosophy of Law’; “Philosophy’,
“History of Political and Legal Studies’, “History of Medieval Ethics’, “Anthropology
of Law’, etc., as well as the monographs of several contemporary historians and
philosophers (including law philosophers).

Summarizing the provided legal, philosophical and historical analysis, it can be
concluded that the history of the emergence of the concept of personal identity
overlaps with the emergence of the concepts of human dignity, individuality and
personality, as well as personal autonomy. In fact, the interaction of these concepts,
as well as the contribution of several legal philosophers, promotes the formation of
a person’s identity as an independent term. In the author’s opinion, the same also
serves as a yardstick for assessing personal identity.






