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A FEW REMARKS ABOUT QUAESTOR OSTIENSIS

Abstract

In the history of the Roman Republic, the office of appears to be the most mysterious,
and at the same time the least understood, as is evident from the scattered source
materials, especially literary accounts. This does not mean, however, that quaestorship
was unimportant in political life. One should bear in mind that it was the first step

in an official’s career in the ancient Rome. Thus, it opened the door to the office

of a praetor or a consul, the most coveted and prestigious magistracies, but of course
there are known exceptions to this rule. Although the origins of quaestorship date
back to the fifth century BC, the history of quaestor Ostiensis, an enigmatic official

not mentioned in historical records which contained only pieces of information,
primarily in literary accounts, took a very different shape. He did not appear on the
pages of Roman history until the 3rd century BC. The basic facts about quaestor
Ostiensis were provided by Cicero, so the analysis of this information is the primary
task. The information contained in historical sources is completed in literary accounts
by Velleius Paterculus and Lydus, as well as in inscriptions. Their common feature

is that they are remarkably laconic, which makes it very difficult to present precisely
the scope of the powers of quaestor Ostiensis and to show their possible modification
in connection with the changing situation in the ancient Rome. Within the framework
of the considerations presented herein, it will be necessary to grasp the historical
moment when quaestor Ostiensis gave way to a new magistracy, praefectus annonae.

Key words: quaestor, quaestor Ostiensis, ancient Rome, Roman law
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A Few Remarks about Quaestor Ostiensis

The office of a quaestor appears to be one of the most mysterious magistracies in the
ancient Rome. It has not been, with a few exceptions,1 of wide interest to Romanist
scholars, which is hardly surprising, since the overwhelming majority of the surviving
source accounts are scattered, and literary sources are most common.? However, this
must not discourage researchers, but should instead provide an additional stimulus
to compare various sources and to search for answers to their questions.

The purpose of this article is to attempt to present, on the basis of the surviving source
materials, the office of a quaestor residing in Ostia (quaestor Ostiensis) in terms of its
origins and powers, and finally to show the end of this magistracy.

The basic issue to be faced at the outset is the origins of this magistracy. It certainly
should be sought in the fifth century Before Christ (BC), when the lex de quaestoribus
quattuor creandis® was enacted, according to which there were four quaestors (after
their number was doubled in 421 BC): two of them - quaestores urbani* - remained
in Rome® and probably dealt with financial matters, while the first pair assisted

the consuls in the exercise of their military powers and were subordinate to them.®

In recent times, the most extensive attempt at a comprehensive approach to this magistracy
was made by F. Pina Polo and A. Diaz Fernandez, The Quaestorship in the Roman Republic,
Berlin 2019, passim.

In the Digesta lustiniani, scanty information about this office comes from Ulpian’s liber
singularis de officio quaestoris, included in residual form by the compilersin D. 13,1, 1-4.
Cf. F. Coarelli, I quaestores classici e la bataglia delle Egati, [in:] M. Chiaba, ed., HOC QVOQVE
LABORIS PRAEMVIM. Scritti in onore di gino Bandelli, Trieste 2014, p. 99.

G. Rotondi, Leges publicae populi Romani. Elenco cronologico con una intoduzione
sull’attivita legislativa dei comizi romani, Milan 1912 (Nachdruck Hildesheim 1966), pp. 212-
213.

The term is confirmed to in republican laws - their list was presented by A. Nicoletti, s.v.
quaestores, [in:] NNDI, vol. 14, Turin 1967, p. 616, note. 8. Also, see: F. de Martino, Storia
della costituzione romana, vol. 2, Napoli 19732, pp. 241-243. Also cf.: G. Wesener, s.v.
quaestor, RE, vol. 47 (1963), galleys 811-815; J. Muiiiz Coello, Los cuestores republicoanos.
Origen, funciones y analogias, “Klio: Beitrage zur Alten Geschichte”, vol. 96.2, 2014, pp. 514~
522. The most extensive information on quaestores urbani was recently presented by F. Pina
Polo, A. Diaz Fernandez, op. cit., pp. 79ff.

Tac. Ann. 11, 22: dein gliscentibus negotiis duo additi qui Romae curarent.

Cf. Liv. 4,43, 4; Cic. In Verr. 1.1, 40: Tu cum quaestor ad exercitum missus sis, custos non
solum pecuniae sed etiam consulis, particeps omnium rerum consiliorumque fueris, habitus
sis in liberum loco, sicut mos maiorum ferebat, repente relinquas, deseras, ad adversarios

11



Piotr Kotodko

The vast majority” of researchers look for the origins of quaestor Ostiensis in the

year 267 BC, although the surviving source materials raise some objections to their

interpretation. It is customary to assume that the starting point is Livy’s very laconic

account,® which in turn was not very precisely supplemented by Tacitus.’ The most

objectionable is the account of Lydus;'® however, one cannot fully believe that

10
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transeas?; cf. A. Nicoletti, op. cit., p. 616; A. Tarwacka, O urzedzie kwestora. 13 tytut 1 ksiegi
Digestow. Tekst - ttumaczenie - komentarz, “Zeszyty Prawnicze” 2011, vol. 11, no. 3, p. 431.
H.B. Mattingly, “Suaetonius Claud. 24, 2 and the ‘Italian Quaestors’, [in:] ed.J. Bibauw, vol. 2,
Brussels 1969, p. 509; W.V. Harris, The Development of the Quaestorship 267-81 B.C., “The
Classical Quarterly” 1976, vol. 76, no. 1, p. 92; D.C. Chandler, Quaestor Ostiensis, “Historia.
Zeitschrift fiir Alete Geschichte” 1978, vol. 27, no. 2, p. 328; M. Cébelliac-Gervasoni, Les
rapports institutionnels et politiques d’Ostie et de Rome de la République au llle siecle ap.
J.-C., “Mélanges de I’école francaise de Rome” [hereinafter MEFRA] 2002, vol. 114, no. 1,

p. 63; Eadem, Quaestor Ostiensis: une function ingrate?, [in:] ed. M. Chiaba, HOC QVOQVE
LABORIS PRAEMVIM. Scritti in onore di gino Bandelli, Trieste 2014, p. 55; F. Pina Paolo, A. Diaz
Fernandez, op. cit., p. 48. The origin of this magistracy is also dated by some researchers
to 240 BC - see W. Kunkel, R. Wittmann, Staatsordnung und Staatspraxis der rcmichen
Republik. Die Magistratur, vol. 2, Munich 1995, p. 530; F. Coarelli, op. cit., p. 108. Strong
opposition to the view of L. Loreto (Sull’introduzione e la competenza originaria dei secondi
quatro quaestori (ca. 267-210 a.C.), “Historia. Zeitschrift flir Alte Geschichte” 1993, vol. 42,
no. 4, pp. 498-501), who proposed the year 210 BC as the date of the establishment of this
magistracy was expressed by F. Zevi (Appunti per una storia di Ostia repubblicana, MEFRA
2002, vol. 114, no. 1, p. 33); F. Coarelli (op. cit., p. 106); and M. Cébelliac-Gervasoni (Quaestor
Ostiensis..., op. cit., p. 55), and the findings of these researchers, which put in question

the date of 210 BC, should be accepted.

Liv., Per. 15, 8: Quaestorum numerus ampliatus est, ut essent <octo>.

Tac., Ann. 11., 22: creatique primum Valerius Potitus et Aemilius Mamercus sexagesimo tertio
anno post Tarquinios exactos, ut rem militarem comitarentur. dein gliscentibus negotiis duo
additi qui Romae curarent: mox duplicatus numerus, stipendiaria iam Italia et accedentibus
provinciarum vectigalibus: post lege Sullae viginti creati supplendo senatui, cui indicia
tradiderat.

Lydus, De Mag. 1. 27: TQ) 6€ TPITW Kal <TECOAPAKOOTEH K> S1aKOCLO0TRH) TWV UTIATWY
EVIQUTR, &mti TAG UTtateiag ‘PryovAou Kai louAiou, KIPVAVTWY PwHaiwy TIOAEUETY TOTG
ouvupaxnoaot Noppw & HMEIPWTN, KAaTEoKELAaOn oTOAOG Kai TtpoeBARBncav ot
kahoUpevol KAAOOLKOL, olov &l vavdpxat, T6) AptOue Suokaidska kualoTwpeg, olov Tapiat
KAl CUVAYWYELC XPNUATWYV. TiVL 8€ SlapEpel KLAIOTWP KUALOITWPOG TIPOELPIKALLEV.

kal SLepuAdxOn ) Toladtn ouvABeLa Kal cuvaywyn TWV TOPWV TOTG TE UTIATOLG TOIC TE
Tipaitwpoty ékdnuodotv. Critical comments about this passage in the sources were made
by M. Smith (Lydus, ,De Magistratibus: 1, 27 and the Quaestors of 267 B.C., “The Bulletin

of the American Society of Papyrologists” 1978, vol. 15, no. 1/2, pp. 125ff), and a polemic
against him was presented by W.V. Harris (Lydus, ,De Magistratibus 1.27: a Reply,

“The Bulletin of the American Society of Papyrologists” 1979, vol. 16, no. 3, pp. 199ff.



A Few Remarks about Quaestor Ostiensis

historian, due to not only the period in which he wrote, but also the composition

of his work."" This does not fundamentally change the fact that the origin of quaestor
Ostiensis must be set at some pointin history taking into account the opinion

of researchers on this matter, and | am inclined to agree with the opinion of the majority
and accept the date of 267 BC.

It is worth noting that not only is the dating of this magistracy controversial among
researchers, but further surviving source accounts make this office even more
puzzling. Assuming that the dies a quo of this magistracy is the year 267 BC, it should
be emphasized that the first surviving information regarding quaestor Ostiensis dates
from the end of the 2nd century BC. When attempting to provide an answer to the
question about the reasons for this surprising absence of relevant information in the
sources,'” one must analyze those sources that allow posing any hypotheses:

Cic. har, resp. 43: Saturninum, quod in annonae caritate quaestorem a sua frumentaria
procuratione senatus amovit eique rei M. Scaurum praefecit, scimus dolore factum esse
popularem.

Cic. Sest. 39: nec mihi erat res cum Saturnino, qui quod a se quaestore Ostiensi per
ignominiam ad principem et senatus et civitatis, M. Scaurum, rem frumentariam tralatam
sciebat.

" There is a well-established belief among scholars that Lydus’s De magistrtirubs should

be read with a great deal of caution, since the author paid little attention to the chronology
of events and mixed and freely compiled facts, which makes it impossible to accept his
observations without a critical comparison of the information he presented with other
sources, mostly from the period in question - for more information, see J. Caimi, Burocrazia
e diritto nel De magistratibus di Giovanni Lido, Milano 1984, passim; M. Maas, John Lydus
and the Roman Past. Antiquarianism and Politics in the Age of Justinian, London-New

York 1992, passim. This confusion introduced by Lydus becomes particularly important

in the context of quaestorship (see above), where the author - as the only one - gave

their number as 12 in the pre-Sullan period (see in this aspect the recent findings

of C. Berrendonner (A la recherche du quaestor Ostiensis, [in:] Ostia, ['ltalia e il Mediterraneo.
Intorno all’opera di Mireille Cébeillac-Gervasoni. Atti del Quinto seminario ostiense, Roma-
Ostia, 21-22 febbraio 2018, eds M.L. Caldelli, N. Laubry, F. Zevi, Rome 2021, pp. 18ff), who
assumed that Lydus had ten quaestors in mind, and linked the preceding information

to duumviri navales. It seems that a more balanced view is presented by earlier researchers
(D.C. Chandler, op. cit., passim, W.V. Harris, The Development..., op. cit., passim), especially
T. Gnoli (Navalia: guerre e commerci nel Mediterraneo Romano, Rome 2012, pp. 86-97),

who suggested a more critical approach to Lydus’ reliability.

2w Cébelliac-Gervasoni, Les rapports institutionnels..., op. cit., p. 63.
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Piotr Kotodko

The Saturninus'® mentioned by Arpinata in both passages is none other than Lucius
Appuleius Saturninus,' who held the office of plebeian tribune in 103 BC'® and

was the proposer of the lex Appuliea de maiestaste minuta, adopted as a result

of a plebiscite.’® However, these facts about this person are not of primary importance.
Cicero made it clear that Lucius Appuleius Saturninus, as the quaestor Ostienis, was
responsible for the frumentaria procuratio, which should be understood as a duty
related to ensuring the supply of grain. The meaning of this phrase remains uncertain,
as the surviving sources explicitly mention it (as well as res frumentaria) in the context
of supplying military units."” It is therefore reasonable to ask the following question:
In the first years of the 2nd century BC, did the quaestor Ostiensis take care of issues
related to the supervision of grain supplies for the military, or for Rome more broadly,
and were such duties assigned to him since the foundation of this magistracy?
Scholars'® firmly believe that frumentaria procuratio referred to food supply to Rome,
which involved, among other things, the purchase of grain, the supervision of its
distribution, and the control of its price."® But can one conclude that these duties
were exercised by the quaestor Ostiensis in the 3rd century BC? It seems that grain

13 Arpinata’s message is also complemented by Dio. 36, 12. See: F. Pina Polo, A. Diaz

Fernandez, op. cit., p. 216.

There is no unanimous opinion among researchers on the question of this politician’s
quaestorship, and two dates are usually given: 105 BC (see: J.R.W. Prag, The Quaestorship
in the Third and Second Centuries B.C., [in:] eds J. Dubouloz, S. Pittia, G. Sabatini, L'imperium
Romanum en perspective. Les savoirs d’empire dans la République romaine et leur héritage
dans ’Europe médiévale et moderne: actes du colloque de Paris, 26-28 novembre 2012,
Franche-Comté 2014, p. 198) and 104 BC (according to: T.R.S. Broughton, The Magistrates
of the Roman Republic, vol. I: 509 B.C.-100 B.C, New York 1951-1952, p. 560; E.S. Gruen,
Roman Politics and the Criminal Courts 149-79 B.C, Cambirdge-Massachusetts 1968, p. 163,
note 35; W.V. Harris, The Development..., op. cit., p. 97; D.C. Chandler, op. cit., p. 330;

M. Cébelliac-Gervasoni, Les rapports institutionnels..., op. cit., p. 63; F. Zevi, op. cit., p. 34).
Cf. also the recent findings of F. Pina Polo and F.A. Diaz Fernandez (op. cit., pp. 216-217),
who tend to favor the date of 105 B.C., although they do not question the findings

of scholars who favor the later period of Saturninus’ quaestorship.

T.R.S. Broughton, op. cit., vol. I, p. 563.

For more information on this law and the criminal trials conducted on its basis in the pre-
Sullan period, see - P. Kotodko, Ustawodawstwo rzymskie w sprawach karnych. Od Ustawy
Xl Tablic do dyktatury Sulli, Biatystok 2012, pp. 197ff.

Cf. the review of sources by C. Berrendonner, op. cit., p. 21, notes 64 and 65.

G. Wesener, op. cit., galleys 818ff; W.V. Harris, The Development..., op. cit., p. 97;

D.C. Chandler, op. cit., p. 330; F. Pina Polo, A. Diaz Fernandez, op. cit., p. 47.

R. Meiggs, Roman Ostia, Oxford-New York 19732, p. 298.
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supply, organized in a systemic way, started only in the time of the Gracchis brothers,
as demonstrated by the enactment of the lex Sempronia frumentaria,?® which began
the cycle of leges frumentariae.”’

It is also worth to quote here the view of Francesco de Martino,”* who concluded that

the number of quaestorian provinces was not fixed and was freely modified by the Senate,
depending on the current needs of the Republic.? Even if one accepts the accuracy

of this opinion, it is still not entirely clear what duties the quaestor Ostiensis performed.
Their determination can be facilitated by the findings of scholars** who, after analyzing

a passage from Lyd. De Mag 1, 27, which is controversial due to its completeness and
precision of argument, believe that this text leads one to assume that the Byzantine
author writing about the quaestorship was referring to quaestores classici,”> whose

20 g, Rotondi, op. cit., pp. 307-308; P. Garnsey, D. Rathbone, The Background to the Grain Law

of Gaius Gracchus, the Journal of Roman Studies 1985, vol. 75, pp. 20ff, C. Virlouvet, Tessera
fiumentaria. Les procédures de la distribution du blé public a Rome, Rome 1995, p. 117.

The basic information was provided by F. Reduzzi Merola, Leges frumentariae. da Gaio Gracco
a Publio Clodio, [in:] Sodalitas. Scritti in onore di A. Guarino, vol. I, Naples 1984, pp. 533-559.
Detailed information on grain distribution can be found in the work by C. Virlouvet, op. cit.,
passim.

F. de Martino, op. cit., p. 244.

Similar statements have been made by J. Muiiiz Coello, op. cit., p. 519, note 33; F. Pina
Polo, A. Diaz Fernandez, op. cit., pp. 49, 133; and recently this view has been endorsed

by C. Berrendonner, op. cit., p. 24.

Cf. the careful opinion by M. Cébelliac-Gervasoni (Les rapports institutionnels..., op. cit.,

pp. 64-65). Firmer views are declared by F. Zevi (op. cit., pp. 33ff); F. Coarelli (op. cit.,

pp. 106ff). The opposite view is presented by H.B. Mattingly (op. cit., pp. 505ff); W.V. Harris
(The Development..., op. cit., pp. 95-96); L. Loreto (op. cit., p. 500), but these findings are
currently not defensible in the light of the research conducted, for example, by J.R.W. Praga
(Bronze rostra from the Egati Islands off NW Sicily: the Latin inscriptions, “Journal of Roman
Archeology” 2014, vol. 27, pp. 33-59), and should be firmly rejected. Also, see: M. Cébelliac-
Gervasoni, Quaestor Ostiensis..., op. cit., p. 55; F. Zevi, op. cit., p. 33.

This term appears only in Lydus’s work and is not mentioned in any other extant source -
W.V. Harris, The Development..., op. cit., p. 92, note 3. Also cf.: F. Coarelli, op. cit., p. 107;
JW.R. Prag, The quaestorship..., op. cit., p. 196, or, more recently, the observations

of C. Berrendonner (op. cit., pp. 17-18). Since there are no source materials confirming

the existence of that office, the view of T. Gnoli (op. cit., pp. 86-97), who concluded that
the word classici more likely describes the function or duty of the quaestors and should
not be considered a formal title associated with this magistracy. This observation seems
accurate and should be agreed with. Also, see: J.W.R. Prag, The quaestorship..., op. cit.,

p. 196, note 10; p. 200).
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chief duty was the supervision of the Roman fleet.?® Acceptance of this view leads to the
assumption that at least one of the newly appointed quaestors in 267 BC dealt with this
area as part of his duties. This argument is reinforced by the prosopographical research
conducted by Mireille Cébelliac-Gervasoni,?’ which showed that all known quaestors
from the 3rd century BC could be described as quaestores classici. Why, then, did
Arpinata, when writing about Saturninus, focus only on the duties of quaestor Ostiensis
referred to as frumentaria procuratio (res frumentaria) and completely failed to refer

to the maritime aspects? Is it possible to look for some modification of the powers of this
magistracy during the century after that office was established? The source materials

are too sparse to confirm this possibility, but it must be said that after the conquest

of Carthage (146 BC), the Roman Republic did not conduct such extensive naval
operations, and therefore fleet supervision may have become a purely theoretical or even
already historical duty.

Moreover, information confirmed by sources, which relate to the quaestor Ostiensis,
mentions this official during the period of the food crisis in the Roman Republic.?®

Is it therefore possible to assume, following the views of Francesco de Martino,? that
there was a dichotomous division of quaestors into quaestores urbani and others,
and that Saturninus would be included in the former group, which was entrusted
with the ad hoc mission of supplying Rome?®® The quoted passages from Arpinata
may provide some circumstantial evidence supporting this line of reasoning.

They clearly show that Saturninus failed in his assigned task (i.e. frumentaria
procuratio) and was replaced by Marcus Aemilius Scaurus.®" It is noteworthy that

the princeps senatus was not appointed as another quaestor Ostiensis to replace

%% |t must be strongly emphasized that quaestors were not authorized to command the fleet,
as this was the task of the duumiviri navales - F. Zevi, op. cit., p. 34; F. Coarelli, op. cit.,
p. 108. Cf. W.V. Harris, The Development..., op. cit., p. 98.

27w, Cébelliac-Gervasoni, Quaestor Ostiensis..., op. cit., p. 58. Cf. the prosopographical
research regarding quaestors conducted by C. Berrendonner (op. cit., pp. 18-21).

% Berrendonner, op. cit., p. 24.

23 F. de Martino, op. cit., p. 244.

C. Berrendonner, op. cit., p. 24.

He held the office of a consulin 115 BC - cf. T.R.S. Broughton, op. cit., vol. I, p. 561;

See: Ascon. 16 Clark. He also studied history (for more information on this issue, see:

|. Lewandowski, Historiografia rzymska, Poznan 2007, p. 61), and participated in many
criminal trials as a prosecutor, defendant, and even witness - cf. M.C. Alexander, Trials

in the late Roman Republic 149 to 50 BC, Toronto 1990, pp. 18-19, 24, 28, 30-31, 35. Another
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the underperforming Saturninus,*? and instead he merely took over the ineptly
performed frumentaria procuratio. There is no doubt at all that in an ordinary period
without any crises and emergencies, the duty of supplying food to Rome was in the
hands of the aediles.®® It is therefore accurate to assume that the quaestor Ostiensis was
charged with the task of supplying food to Rome when extraordinary circumstances
arose, but at the same time it must be said that this official was immensely
scrupulously held accountable for this activity. It is not clear what omissions

and negligence Saturninus committed that led to the decision to remove him

from his commission. Aside from concluding that he must have been guilty of serious
misconduct, nothing more could be determined, as the source materials offer little
knowledge that could be used for posing hypotheses, let alone drawing concrete
conclusions.

Further information regarding the quaestor Ostiensis was again provided by Arpinata
in the following excerpt from his speech:

Cic., Mur. 18: tu illam cui, cum quaestores sortiuntur, etiam adclamari solet, Ostiensem,
non tam gratiosam et inlustrem quam negotiosam et molestam.

author who wrote about this figure’s involvement in political life was P. Kotodko (op. cit.,
p. 210).

32 . Cébelliac-Gervasoni, Les rapports institutionnels..., op. cit., p. 64; eadem, Quaestor
Ostiensis..., p. 59; JW.R. Prag, The quaestorship..., op. cit., p. 198; F. Pina Polo, A. Diaz
Fernandez, op. cit., p. 217.

33

A. Dauget-Gagey, «Splendor aedilitatum »: édilité a Rome (ler s. avant J.-C.-llle s. aprés

J.-C.), Rome 2015, pp. 504-510, 514-516, 518. The competences of aediles were studied

by R. Kaminska (Zarys kompetencji edylow jako urzednikow miejskich, “Studia Prawno-
Ekonomiczne” 2013, vol. 88, pp. 71-95; eadem, W trosce o miasto. ,,Cura Urbis” w Rzymie
okresu republiki i pryncypatu, Warszawa 2015, pp. 109ff. The grain trade and the abuses
associated with it have been studied by M. Kurytowicz (Dziatalnos¢ karno-administracyjna
edylow rzymskich w sprawach handlowych, “Zeszyty Naukowe Uniwersytetu Jagiellonskiego,
Prace Prawnicze” 1989, vol. 125, pp. 65-78; idem, Przestepstwa spekulacji contra annonam

w prawie rzymskim, “Biuletyn Lubelskiego Towarzystwa Naukowego” 1993, vol. 93, Hum. 1,
pp. 3-12 = Prawo rzymskie. Artykuty wybrane. W 50-lecie doktoratu, Lublin 2023, pp. 57-68);
idem, Nadzor magistratur rzymskich nad porzgdkiem publicznym, [in:] Bezpieczenstwo

i porzgdek publiczny - historia, teoria, praktyka. Konferencja naukowa, Hadle Szklarskie,

26 wrzesnia 2003 r., ed. E. Ura, Rzeszéw 2003, pp. 43-49 = Prawo rzymskie. .., op. cit., pp. 153-
160). Crimen annonae was concisely discussed in Polish literature by K. Amielanczyk (Crimina
legitima w rzymskim prawie publicznym, Lublin 2013, pp. 309-314).
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Before this short passage is analyzed, the broader historical context should be outlined.
The characters who must be introduced are Servius Sulpicius Rufus®* - a colleague

of the incumbent quaestor Lucius Licinius Murena,*® accused of crimen ambitus,*®

whose defense was undertaken by Cicero.®” The two politicians are key figures, because
the quoted passage from the pro Murena speech refer to them. It is not entirely clear
whether Cicero’s observations regarding the quaestor Ostiensis were an actual perception
of this magistracy, or whether they should be considered a rhetorical device.*®

Building a line of defense, Arpinata referred to the provincia quaestoria received by his
client (Murena) in the draw as gratiosa et inlustre, which can be translated as “friendly
and distinguishing” in contrast to Servius Sulpicius Rufus - a quaestor Ostiensis - whose
province he described as negotiosa et molesta, which should be understood as “busy/
hard-working and burdensome.”* The lack of information allowing one to assume that
holding the office of quaestor Ostensis was not regarded as a great distintion is striking.
It is also impossible to find, not only in Arpinata’s work, but also in other sources, even
the slightest clue as to what powers this magistracy had. This makes it significantly
harder to verify the speaker’s observation presented above. Nor can it be ruled out that
this perception of the quaestor Ostiensis was a procedural tactic adopted in Murena’s
trial. Suffice it to mention that it is assumed that the pro Murena speech represents

an outstanding display of Arpinata’s rhetorical skills, the primary purpose of which was
to defend the defendant.*’

34 |n 74 BC he held the office of quaestor Ostiensis - see T.R.S. Broughton, op. cit., vol. Il

p. 103. Cf. D.C. Chandler, op. cit., p. 331; M. Cébelliac-Gervasoni, Quaestor Ostiensis.. .,

op. cit., p. 59; F. Pina Polo, A. Diaz Fernandez, op. cit., pp. 47, 321.

T.R.S. Broughton, op. cit., vol. I, p. 103; F. Pina Polo, A. Diaz Fernandez, op. cit., pp. 47, 276.
The crimen ambitus in the times of the Roman Republic was presented by P. Kotodko

(op. cit., pp. 67ff) and M. Sobczyk (Przestepstwo korupcji wyborczej w republikariskim
Rzymie, “Czasopismo Prawno-Historyczne” 2014, vol. 66, no. 2, pp. 11ff; idem, Crimen
ambitus w mowie w obronie Mureny Cycerona, [in:] Noctes lurisprudentiae. Scritti di

onore di Jan Zabtocki, eds P. Niczyporuk, A. Tarwacka, Biatystok, pp. 239-252). Further
bibliographic guidance can be found in the work by I. Leraczyk (Rzymskie prawo karne.
Bibliografia, Lublin 2021, p. 26).

M.C. Alexander, op. cit., p. 111.

M. Cébelliac-Gervasoni, Les rapports institutionnels..., op. cit., p. 64; eadem, Quaestor
Ostiensis..., op. cit., p. 56.

F. Pina Polo, A. Diaz Fernandez, op. cit., p. 47.

T. Banach, Res Publica est res Populi. Mysl polityczno-prawna Marka Tulliusza Cycerona, £6dz
2023, p. 42.

35
36

37
38

39
40

18



A Few Remarks about Quaestor Ostiensis

On the other hand, however, it should not be forgotten that in the 70s of the 1st century
BC, Rome suffered significant grain shortages,*’ which resulted in riots.* Perhaps
Arpinata’s speech contains a grain of truth confirming an exceptional reluctance to hold
the office of quaestor Ostiensis,** which was by no means an honorable start to an
official’s career. If we assume that Russel Meiggs** was correct that a quaestor Ostiensis
supervised the receipt,* storage, and redistribution of wheat and the performance

of contracts concluded with the measurers responsible for weighing grain (mensores
frumentarii)*® and with porters for loading and unloading grain (saccarii),*” then

the perception of the provinciae quaesotriae in Ostia as negotiosa et molesta does not
seem at all lacking in accuracy. It cannot be ruled out that in the case of extraordinary
events a quaestor Ostiensis could be removed from the supervision of frumentaria
procuratio (as was the case with Saturninus) or he could count on the support of a curule
aedile - as it happened in 74 BC. It is difficult to determine whether this was a permanent
practice in the Roman Republic, or rather an ad hoc activity resulting from many
considerations, including the charisma of the magistracy at the time.

TN Rogosz, Polityczna rola trybunatu ludowego w Rzymie w latach restauracji sullanskiej

(78-70 p.n.e.), Katowice 1992, p. 68.

In 74 BC, a massive grain shortage crisis emerged, resulting in riots in Rome. The curule
aedile, M. Seius attempted to stop them (cf. T.R.S. Broughton, op. cit, vol. Il, p. 102)

by distributing free grain to the enraged mob - see F. Pina Polo, A. Diaz Fernandez, op. cit.,
p. 47, note 104.

M. Cébelliac-Gervasoni, Les rapports institutionnels..., op. cit., pp. 64, 66. See: F. Zevi, op. cit.,
p. 38.

R. Meiggs, op. cit., p. 298. Cf. C. Berrendonner, op. cit., p. 22.

Itis also worth noting that a quaestor Ostiensis had a jurisdictional competence, probably
related to the frumentaria procuratio, confirmed by a historical source in the following
inscription: CIL XIV, 375: [h]uic statua inaurata d(ecreto) d(ecurionum) / p(ecunia) p(ublica)
posita est / [iltem a{h}enea d(ecreto) d(ecurionum) p(ecunia) p(ublica) posita / [p]roxume
tribunal(i) quaes(toris). See also F. Zevi (op. cit., pp. 35-40). A detailed analysis of the
tribunali quaestoris in terms of architecture was carried out by F. Coarelli (Saturnino, Ostia
e l'annona. Il controllo e l'organizzazione del commercio del grano tra Il e | secolo a.C.,

[in:] Le Ravitaillement en blé de Rome et des centres urbains des débuts de la République
jusqu’au Haut-Empire. Actes du colloque international de Naples, 14-16 Février 1991, Rome,
1994, pp. 35ff). Also cf.: M. Les rapports institutionnels..., op. cit., pp. 67ff.

See: E. Lo Casio, Ancora sugli «Ostia’s services to Rome». Collegi e corporazioni annonarie

a Ostia, MEFRA, vol. 114.1, 2002, pp. 87ff; N. Tran, Les colléges d’horrearii et de mensores,

d Rome et a Ostie, sous le Haut-Empire, MEFRA 2008, vol. 120, no. 2, pp. 295ff.

More information on this issue can be found in E. Martelli, Sulle spalle dei saccarii Le
rappresentazioni di facchini e il trasporto di derrate nel porto di Ostia in epoca imperiale,
Oxford 2013, passim.
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The last information*® that pertains to the office of quaestor Ostiensis is from
the principate period*® and concerns the future emperor Tiberius:

Vell. Pat. 2, 94, 3: quaestor undevicesimum annum agens capessere coepit rem publicam
maximamaque difficultatem annonae ac rei frumentariae inopiam ita Ostiae atque in urbe
mandatu vitrici moderatus est.

It should be noted that the credibility of the source accounts regarding Tiberius’
tenure as a quaestor Ostiensis raises reasonable doubts.>® This is because one cannot
overlook the fact that praefectus annonae, whose chief duty was the delivery of grain
to Rome,”" had existed since the times since the time of Augustus.52 Moreover, with
this circumstance in mind, it is difficult to determine whether the quoted source
passage is so precise that it can be proven upon its analysis that Tiberius actually
held the office of quaestor Ostiensis. It is more reasonable to support the opinion

of C. Berrendonner® who believes this was more likely a consular quaestorship,

as supported by the argument that in the Roman Republic a quaestor Ostiensis was
not involved in the distribution of grain in the strict Urbs, and instead this was done
by aediles®® The quoted source passage directly indicates that the future emperor
intervened in both Ostia and Rome. Thus, it casts serious doubt on the possibility that
he held office of quaestor Ostiensis. Therefore, it cannot be ruled out® that the above
passage should be considered as evidence of the successive assumption by the new
magistracies established in the principate of the powers previously granted to the

8 M. Cébelliac-Gervasoni (Quaestor Ostiensis..., op. cit., pp. 58-59) mentioned two more

quaestors residing in Ostia, although this point is disputed, given the source materials.

Cf. in this respect the prosopographical research conducted by C. Berrendonner (op. cit.,
pp. 19-21) and his approach to this issue.

Cf. Suet., Tib. 8: Interque haec duplicem curam administravit, annonae quae artior inciderat,
Dio., 53, 28, 4. See: D.C. Chandler, op. cit., p. 331; M. Cébelliac-Gervasoni, Quaestor
Ostiensis..., op. cit., p. 61; eadem, Les rapports institutionnels..., op. cit., p. 64.

M. Cébelliac-Gervasoni, Les rapports institutionnels..., op. cit., p. 64; C. Berrendonner,

op. cit., p. 19 along with further literature.

P. Kudzin, Prefektura annony w okresie flawijskim. Uwagi wstepne, “Tabularium Historiae”
2019, vol. 5, pp. 95ff.

This prefecture was established between 8-14 AD - see P. James, Food Provisions for Ancient
Rome. A Supply Chain Approach, London-New York 2021, pp. 24ff. Cf. M. Cébelliac-Gervasoni,
Les rapports institutionnels..., op. cit., pp. 76ff.

C. Berrendonner, op. cit., p. 24.

A. Dauget-Gagey, op. cit., p. 505.

C. Berrendonner, op. cit., p. 24.
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republican offices. In this context, it must also be concluded that holding the post

of quaestor Ostiensis must have entailed numerous inconveniences; hence the limited
interest in this magistracy, which Cicero described so unambiguously in Murena’s
trial. One has to agree that the quaestorship in Ostia was not an attractive job,®

so praefectus annonae appeared as the perfect remedy in the unpleasant situation.

The office of quaestor Ostiensis was abolished by Emperor Claudius®” in 44 AD, which
should not come as too much of a surprise, since the centralization of power in the
hands of the emperor required the elimination of the last relics of the Roman Repubilic.
Thus, the story of this highly mysterious office came to an end.

*okok

To summarize the considerations presented herein, it can be concluded that the office

of quaestor Ostiensis ranked low among the republican magistracies. There are no

source accounts confirming a political struggle for this office and any efforts made to be
appointed to it. Perhaps this was related to the many difficulties that the quaestor in Ostia
had to deal with, about which Arpinata wrote so subtly. The only information that relates
to this magistracy appears in the context of extraordinary events (the case of Saturninus
and Murena) or refers to the fact that the office of quaestor Ostiensis was abolished and his
powers were taken over by the praefectus annonae. Such limited information makes it quite
difficult to determine the precise scope of this magistracy’s responsibilities. It seems,
however, that the supply of grain to Rome was a fundamental duty of this magistracy,
which required the additional involvement, in the case of extraordinary events (riots and
disturbances), of curule aediles. The powers of this magistracy were rather vague, and

it impossible to find more sources that can help describe them in more detail.

Despite the indicated obstacles, it must be said that the quaestor Ostiensis was
an official who played an important role in the Roman Republic. The sparse source

% M. Cébelliac-Gervasoni, Les rapports institutionnels..., op. cit., p. 67. For information

the absorption of the powers of the office of quaestor Osteriensis by the praefectus annonae
and the mutual relationship between the two offices, see ibidem, pp. 76ff.

Suet., Claud. 24, 2: Collegio quaestorum pro stratura viarum gladiatorium munus iniunxit
detractaque Ostiensi et Gallica provincia curam aerari Saturni reddidit, quam medio tempore
praetores aut, uti nunc, praetura functi sustinverant. Cf. W.V. Harris, The Development...,

op. cit., p. 98; D.C. Chandler, op. cit., p. 331; M. Cébelliac-Gervasoni, Les rapports
institutionnels..., op. cit., p. 77; eadem, Quaestor Ostiensis..., op. cit., p. 61.
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information should not be evidence of the low usefulness of this magistracy. It is more
likely that such mundane duties as, among others, delivering grain to Rome, did not
merit greater mention in extant sources. Perhaps we must look for an explanation of the
laconic surviving information about quaestor Ostiensis.
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SUMMARY
A Few Remarks about Quaestor Ostiensis

An analysis of the few sources on the office of quaestor Ostiensis has made it possible

to show that it was of little interest to Romans aspiring for a political career, let alone

a springboard for a better start in the career of a Roman official. One could probably accept
Cicero’s view, even if formed for Milon’s trial, that the drawing of the office of provincia
quaestoris in Ostia was not the most fortunate outcome and caused the quaestor
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considerable embarrassment. The scope of this magistracy’s authority is as vague as the
origin of this office. It is reasonable to assume that quaestor Ostiensis supervised the receipt
and redistribution of wheat and the performance of contracts made with measurers and
porters for loading and unloading grain. It cannot be conclusively demonstrated that

the frumentaria procuratio (res frumentaria) mentioned by Cicero initially concerned only
provisions for the army and only evolved to include provisions for the populus Romanus.
Little can also be said about the jurisdictional competence of this office, although its
holders did indeed have one, as evidenced by the few surviving inscriptions. The decline
of this office in the times of the principate is not unusual or surprising if one considers

the concentration of power in the hands of the emperor, starting with Augustus. The office
of praefectus annonae was much more controllable than quaestor Ostiensis, hence

the elimination of the latter from public space was only a matter of time.
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APPOINTMENT TO AND HOLDING OF COLLEGIAL OFFICES IN THE EARLY
PRINCIPATE USING THE EXAMPLE OF CURATORIAL COLLEGES

Abstract

In the period of the Roman Repubilic, collegiality was one of the principles guiding

the holding of offices. Its application, along with the application of the principles

of election, term of office, lack of remuneration, and accountability, allowed for mutual
control among those in power, and provided citizens with a sense of relative security
against the potential return to monocracy. Single-member offices were thus filled
extremely rarely and only in extraordinary circumstances. According to common practice
and with few exceptions, ordinary offices in the Republic were filled by two people.

The reign of Emperor Augustus brought major changes in this regard. While the first
princeps did not abolish magistrates, he stripped them of many of their previous powers
in favor of his own officials. These were the prefects and curatores appointed to take

care of the City. While the prefects performed their functions individually, the curatores
acted in the form of boards. The internally hierarchical curatorial colleges, however, in no
way resembled the collegially held republican offices. The following considerations will
attempt to determine the rules according to which curatorial colleges for cura urbis matters
functioned, and whether in the case of this sphere of public administration collegiality was
an apt solution, and if so, what supports this conclusion. The considerations presented
herein are based on the study of legal texts, in particular excerpts from the Digests

of Justinian and literary texts. The most valuable sources of information are Frontinus’ De
aquaeductu urbis Romae and Svetonius’ De vita Caesarum.

Key words: collegiality, college of officials, cura urbis, curator
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Appointment to and Holding of Collegial Offices in the Early Principate...

1. Preliminary comments

According to the definition of this term, a collegial office is an office that is based

on the cooperation of a team.” This definition, although modern, would perfectly fit
into the reality of past centuries or even millennia. In the Roman Republic, collegiality
(collegialitas) meant holding of an office by a group of equal colleagues and, along
with election, term of office, lack of remuneration, and accountability, was one

of the principles guiding the holding of offices. As a rule, two officials granted equal
prerogatives, including ius intercessionis, i.e. the right to oppose a colleague’s decision,
resulting in its ineffectiveness, were elected to one post.” The collegiality of offices,
along with the other principles that guided their filling and holding, were supposed

to guarantee the certainty and predictability of authority in the state, and thus guard
against a possible return to monocracy.? One-man offices were thus extraordinary and,
at least as a rule, were established for a short period of time, as exemplified by the
maximum six-month term of a dictator.”

The very first administrative reforms of Octavian Augustus caused the bureaucracy

to take a new shape, in terms of both organization and tasks. While the emperor did not
abolish the republican magistrates, their previous prerogatives were severely reduced
in favor of the ruler himself or his officials. The largest and most important group

were prefects. They differed in their powers, but they assumed and held office, which,
according to the established principle, was a single-person office, in the same manner.
Prefects were appointed by the emperor for an indefinite period, which in practice
meant that it was the emperor who decided on the length of their term. Therefore,

he also had the right to dismiss them.®

During the early Principate, collegiality was the domain of the curatorial offices, which
were responsible for the infrastructure of the city of Rome, which was a sphere of public
administration that in the Roman Republic was in the hands of the censors and aediles.

V. Cinzah, collegial, [in:] Dictionary of Politics and Government, Cambridge 2004, pp. 43-44.
A. Jurewicz, B. Sitek, Ustroj republikaniski, in: eds B. Sitek, P. Krajewski, Rzymskie prawo
publiczne, Olsztyn 2006, p. 31; K. Wyrwinska, ‘Civis romanus sum’. Rzymskie prawo publiczne.
Wybrane zagadnienia, Krakéw 2015, pp. 80-81.

D.1,2,2,16.

W. Litewski, Podstawowe wartosci prawa rzymskiego, Krakow 2001, p. 188.

Ibidem, p. 189.
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Augustus’ reforms caused them to lose these functions to specialized imperial officials.
One may wonder, therefore, whether the principle of collegiality of offices in the early
Principate was dictated by political or practical considerations, with an emphasis

on efforts to improve urban infrastructure and streamline its administration. What
principles guided the filling of the offices of curatores and according to what rules
were they held? There is no doubt that the offices of curatores, especially due to their
collegial nature, differed from other imperial offices. But is that enough to call them
extraordinary officials? Also, although this question actually seems crucial, how did
the collegiality of the imperial offices, specifically of the offices of curatores exercising
cura over Rome, compare to the collegialitas of the republican magistrates?

2. The college of curatores viarum

In the period of the Roman Republic, oversight of public roads was exercised by the
censors and aediles,’ but in 68 Before Christ the first curator viarum entered the political
stage. It was Gaius Julius Caesar himself, and the longest and most important
transportation route on the peninsula - via Appia - was placed under his care. Caesar was
very committed to his new position, as evidenced by the fact that although he was heavily
in debt at the time he took office, he did not spare any money on the object of his care.’

It is not known how long the future dictator held the office of the curator viae Appiae,
whether until he took the office of aedile in 65 BC, or perhaps shorter. What is certain,
however, is that by caring for the Queen of the Roads, he won the affection of citizens,
who expressed this by helping him win the election for the office of a curule aedile.?

Cicero was also aware of the importance of the office of a curator of roads: in a letter
to Atticus, while making plans for his career as an official, he speculated whom he
would face in the upcoming consular elections in 64 BC.

® Tab. Her. 2,50-52. More information can be found in: R. Kaminska, Ochrona drég publicznych

przez urzednikéw rzymskich, ,Zeszyty Prawnicze” 2008, vol. 8.2, p. 13.

Plut., Caes. 5.

R. Orestano, Il «problema delle persone giuridiche» in diritto romano, Turin 1968, p. 306 believes
that Caesar’s appointment as the curator of the Via Appia coincided with his election to the
office of curule aedile in 65 BC. This would mean that he held the position of the curator of the
road simultaneously with that of the aedile. S. Klischat, “Alle Stral3en fiihren nach Rom” die Via
Appia und andere RomerstralRen, 1996, http://www.klischat.net/onlnepub/referate/rom/rom.
htm (date of access: 21.05.2023).
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Cic., ad Att. 1,10: Deiis, qui nunc petunt, Caesar certus putatur. Thermus cum Silano
contendere existimatur; qui sic inopes et ab amicis et existimatione sunt, ut mihi
videatur non esseadunaton Curium obducere. Sed hoc praeter me nemini videtur. Nostris
rationibus maxime conducere videtur Thermum fieri cum Caesare. Nemo est enim ex iis,
qui nune petunt, qui, si in nostrum annum reciderit, firmior eandidatus fore videatur,
propterea quod curator est viae Flaminiae, quae tum erit absoluta sane facile.

He considered Mark Minucius Thermus to be his most dangerous rival. Interestingly,
his fear resulted precisely from the fact that Thermus was the curator of viae Flaminiae
and, to top it all off, he held the office with integrity and was certainly aware of the
benefits it could bring him. This is suggested by the words of Cicero, who feared that
Thermus would easily manage to fix the road before the election. Arpinata’s message
is clear - the renovation of one of the most important roads on the peninsula was

an unquestionable asset that could help secure a political victory.’

The curator of public roads in the Roman republic thus appears to have been

an exceptional office, which was not subject to the rules inherent in the holding of the
office of magistratus. On the other hand, statements by Plutarch and Cicero show that
in the Republic the office was considered important not only due to the importance
of the tasks assigned to it, but also due to the prospects it offered, which were related
precisely to the nature of those tasks.

Octavian Augustus was the first to regulate the principles guiding the holding of the
office of curatores viarum. From then on, persons holding that office were appointed

by the emperor, initially with the consent of the senate (ex consensu senatus), and later
auctoritate."® They were entitled to the insignia of power and the powers enjoyed in the
Republic by the magistratus." Thus, they had the right to wear a toga praetexta and sit
on a curule seat (sella curulis). They were to be accountable only to the emperor.'?

The college of curatores viarum functioned in such a way that each member oversaw
one assigned road, or possibly several, probably depending on the importance and/or

A. Rosset, Starozytne drogi i mosty, Warszawa 1970, p. 94.

F. De Martino, Storia della costituzione romana, IV, Naples 1974, p. 659; V. Ponte Arrebola,
Guardianes y custodios de las calzadas romanas: el ‘curator viarum’, ,Revista General de Derecho
Romano” (hereinafter: RGDR) 2005, vol. 5, p. 3.

V. Ponte Arrebola, op. cit., p. 3.

R. Laurence, The Roads of Roman Italy. Mobility and Cultural Change, London 1999, p. 42.
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size of the roads."® The importance of a road also determined the rank of the official
who was to oversee it. In practice, the most important roads, such as via Aemilia

and via Flaminia, were overseen by senatorial curators who had previously held

the office of a praetor. For the supervision of minor roads or roads of lesser importance,
the rank of equite was sufficient." Only via Appia, which could only be taken care

of by senatorial official with the rank of a consul, was not subject to these rules."®

The reform of the cura viarum carried out by Augustus thus resulted in the creation

of an internally hierarchical college of officials. Given the broad and varied scope of the
college’s work, its members were entitled to the aid of support staff, the subcuratores.®
Itis believed that at their disposal were also tabularii, that is freedmen employed in the
imperial chancellery, specialists in accounting."’

In the college of curatores viarum functioned in this form until the 9th decade of the
3rd century AD. Only Emperor Diocletian’s administrative reforms brought changes.
Eventually, the college of curators for public roads disappeared in the early 4th century
AD during the rule of Constantine the Great."®

3. The college of curatores aquarum

Avaluable source of knowledge about curatores aquarum is presented in the engineering
treatise De aquaeductu urbis Romae by Sextus lulius Frontinus, who personally held this
office from 97 Anno Domini."®

B R Kaminska, Ochrona drég i rzek publicznych w prawie rzymskim okresu republiki i pryncypatu,

Warszawa 2010, p. 98.

Dio Cass. 58,8.

V. Ponte Arrebola, op. cit., pp. 5, 7, 8; M. Sartori, Osservazioni sul ruolo del curator rei publicae,
»Athenaeum” 1989, vol. 67, fasc. I-11, pp. 5-20.

Subcuratores were appointed, among others, for viae Flaminiae, see CIL VIl 1054: sub cur(atore)
viae Flaminiae et aliment(orum); for viae Aemiliae, see CIL X 7857: subcurator viae Aemiliae;

and for others, see CIL VI 3536: succu(ratori) viae (...).

V. Ponte Arrebola, op. cit., p. 5; Ch. Bruun, Roman Government and Administration, [in:] The Oxford
Handbook of Roman Epigraphy, eds C. Bruun, J. Edmondson, Oxford 2015, p. 280; K. Ktodzinski,
Officium a rationibus, Torun 2017, pp. 101, 108.

A.Palma, Le curae pubbliche. Studi sulle strutture amministrative romane, Naples 1991, p. 189.
E. Cangelosi, L’Eau bien commun, bien public.Une réflexion a partir de la Rome ancienne, 2021,
https://hal.science/hal-03407473/file/WP%203%20Cangelosi%20(2016)%20-%20L_eau%20
bien%20commun.pdf (date of access: 3.03.2023).
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Front., De aq. 99,4-5: ... curatorem fecit Messalam Corvinum, cui adiutores dati
Postumius Sulpicius praetorius et Lucius Cominius pedarius. Insignia eis quasi
magistratibus concessa est.

According to Frontinus’ account, the offices of curatores aquarum were created in 11 BC
by virtue of the senatus consultum de aquaeductibus passed on the initiative of Octavian
Augustus.?® The college consisted of three curators who specialized in the city’s running
water supply and had custody of the water supply system.?' Thanks to Frontinus,

the exact composition of the first college is known. It was headed by Messala Corvinus,
who was assisted by two lower-ranking officials: Postumius Sulpicius and Lucius
Cominius. The college was thus internally hierarchical, although all its members

had to come from the ordo senatorius. The chairman of the college held the rank

of a consul, and as for his aides (adjutores), one held the rank of praetor, and the other
was not required to hold a higher office.”” However, regardless of their position within
the college, all its members enjoyed the attributes of an official’s authority, and thus
had the right to wear a toga praetexta and sit on a curule seat.?®

20 pF Gira rd, Textes de droit romain. Publié et annoté, Paris 1913, pp. 130-132; D. Keenan-Jones,

M. Garcia, Travertine-Based Estimates of the Amount of Water Supplied by Ancient Rome’s Anio
Novus Aqueduct, the Journal of Archaeological Science: Reports 2015, book 3, p. 1.

Ch. Bruun, The Water Supply of Ancient Rome. A Study of Roman Imperial Administration
(Commentationes Humanarum Litterarum. 93), Helsinki 1991, pp. 160, 240-241 is one of the
researchers who questions whether curatores aquarum always formed a college. He cites

as an argument the fact that Frontinus, when listing the names of his predecessors in the office
of a curator, listed only one name for each term. The solution to this problem is also not made
easier by the lex Quinctia de aquaeductibus of 9 BC, in which the office is mentioned once in the
singular (Front., De aqg. 129,5) and once in the plural (Front., De aq. 129,9-10). More information
can be found in: A. Dalla Rosa, Roms stddtische Autoritéiten unter Augustus: eine Revolution?,

[in:] eds K. Wojciech, P. Eich, Die Verwaltung der Stadt Rom in der Hohen Kaiserzeit. Formen

der Kommunikation, Interaktion und Vernetzung, Munich 2018, p. 57.

F.X. Ryan, Rank and Participation in the Republican Senate, Stuttgart 1998, p. 61, refers to Cominus
as pedarius, believing that this was the term used to describe a senator who had not yet held

a higher office, that of praetor. See: W. Eck, Beforderungskriterien innerhalb der senatorischen
Laufbahn, dargestellt an der Zeit von 69 bis 138 n. Chr., “Aufstieg und Niedergang der Romischen
Welt. Geschichte und Kultur im Spiegel der neueren Forschung” (hereinafter: ANRW) 1974,

vol. 2.1, p. 208; Idem, Cura viarum und cura aquarum publicorum als kollegiale Amter im friihen
prinzipat, KLIO 1992, vol. 74, p. 238; P.G.W. Glace, adiutor, in: Oxford Latin Dictionary, Oxford 2005,
p. 45; S. Lefebvre, Ladministration de ’Empire romain d’Auguste a Dioclétien, Paris 2011, p. 101.

0 akweduktach miasta Rzymu. Frontinus, translated and introduction by C. Kunderewicz, “Prace
Zaktadu Archeologii Antycznej IHKM PAN”, vol. 19, Warszawa 1961, p. 58.; R. Kaminska, Augustus
nova officia excogitavit (Suet. Aug. 37). Oktawian August tworcq cura urbis?, “Miscellanea
Historico-luridica” 2013, vol. 12, p. 20; Front., De aq. 100,1-2; Eadem, Cura aquarum w prawie

21

22

23

31



Renata Magdalena Kaminska

The importance of the offices of curatores aquarum is certainly evidenced by the
privilege granted to them by the senatus consultum de aquaeductibus, which allowed
them to evade the obligation to appear in public and private lawsuits.?* That privilege
can be likened to the immunity from prosecution that had been known in the

Roman Republic. During that period, however, the criterion, based on ius civile, that
determined the possibility to obtain the privilege was the official’s membership in the
ranks of higher officials (except for the censor)?®, which was associated with their
possession of power - imperium.26 In addition to magistratus maiores, immunity
from prosecution was also enjoyed by the untouchable (sacrosanctus) plebeian
tribune while in office.?” Under criminal law, however, the immunity was enjoyed by all
magistratus populi Romani.?® The fact that curators were granted such an important
privilege can be considered as evidence of the importance attached to the college
and the high regard in which the officers themselves were held.

The second issue related to the nature of the college of curatores aquarum concerns
the manner of their appointment.

Front., De aq. 1,1: Cum omnis res ab imperatore delegata intentiorem exigat curam,
(...) sitque nunc mihi ab Nerva Augusto, aquarum iniunctum officium, ad usum tum
ad salubritatem atque etiam securitatem urbis pertinens administratum per principes
semper civitatis nostrae viros.

Front. De aq. 100,1: Quod Q. Aelius Tubero Paulus Fabius Maximus cos. V. F. de iis qui
curators aquarum publicarum ex consensus senatus a Caesare Augusto nominati essent
ornandis.

rzymskim, “Zeszyty Prawnicze” 2010, vol. 10.2, p. 103; A. Lintott, Imperium Romanum. Politics
and administration, New York 2005, pp. 51-52; C. Varela Gil, Los administradores de Roma (desde
el origen de la ciudad hasta Justiniano), RGDR 2006, vol. 7, p. 33.

Front. De aq. 2,101: ltemque cum viarum curatores frumentique parte quarta anni publico
fungantir ministerio, ut curatores aquarium iudiciis vacent privatis publicisque. Also, see:
Frontinus. O akweduktach Miasta Rzymu. Traktaty miernicze, eds A. Pikulska-Radomska,

K. Tadajczyk, £6dz 2017, p. 85, note 289.

Despite having only the potestas power, censors enjoyed immunity from prosecution, as they
did other honors appropriate to magistratus maiores and cum imperio.

P. Kotodko, Uwagi na temat odpowiedzialnosci magistratus populi Romani w Swietle prawa
prywatnego oraz prawa publicznego, ,Zeszyty Prawnicze” 2014, vol. 14.3, pp. 119-131.

Liv. 2,33; K. Wyrwinska, op. cit., pp. 103-104.

Ibidem, pp. 131-146, who conducts an analysis of the public law norms that protected
republican officials from criminal liability.
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In the quoted passages from his treatise, Frontinus provided two important pieces

of information on the rules for filling the office of curator aquarum. Firstly, this task
was reserved for the emperor, although he did not perform it entirely on his own,

but with the consent of the senate (ex consensus senatus).?’ Secondly, the selection
was made only among candidates recruited from among citizens of the highest social
standing, that is, the principes civitatis.>° There is no doubt, therefore, that sitting in the
college of curatores aquarum was a great honor that could be granted only to the most
distinguished Romans assisted by appropriately selected support staff.’

Front. De aq. 100,1: placere huic ordini, eos qui aquis publicis praeessent, cum eius rei
causa extra urbem essent, lictores binos et servos publicos ternos, architectos singulos

et scribas, librarios, accensos praeconesque totidem habere, quot habent ei per quos
frumentum plebei datur. 2. Cum autem in urbe eiusdem rei causa aliquid agerent, ceteris
apparitoribus eisdem praeterquam lictoribus uti.

Front. De aq. 101, 3: Egressis autem urbem dumtaxat agendae rei causa senatus praesto
esse lictores iusserat.

In a resolution adopted in 11 BC, the Senate decided to grant auxiliary clerks and other
support staff to curators. Each curator was thus given three public slaves, that is, one
architect, a scribe, and an accountant each, as well as ushers and heralds, as many as were
granted to the officials in charge of grain distribution.* If, on the other hand, their duties
of curatores aquarum required them to leave Rome, each was accompanied by two lictors.

The team of the associated curators was therefore relatively large, although its size
was certainly adequate to the number and importance of the tasks they performed.
Itis most noticeable that lictors were assigned to them, albeit only in situations
where the official, due to the nature of his mission, had to leave Rome. In the most
general terms, lictors can be characterized as personal guards of the most important
government officials, first kings and then the magistratus - higher republican officials.
Thus, the fact that they were to protect curatores aquarum, even if only outside
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Front., De aq. 104,2: curatores aquarum, quos Caesar Augustus ex senatus auctoritate nominavit.
R. Kaminska, Koncesje wodne w rzymskim prawie publicznym okresu republiki, [in:] Interes prywatny
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the Rome, irrefutably demonstrates the seriousness of this office.®® On the other
hand, compared to other officials, including other curators, the work of curatores
aquarum was extremely dangerous and difficult. Indeed, Frontinus presents facts that
demonstrate that crimes escalated with the development of the water supply system.
Most often they involved installation of illegal connections to the water supply pipes,
lowering the water pressure, or contaminating the water.>*

Front. De aq. 101, 4: Nobis circumeuntibus rivos fides nostra et auctoritas a principe data
pro lictoribus erit.

Frontinus said that once upon a time, which is when he was the one inspecting

the water supply canals, instead of the lictors, the integrity and authority were

given to curators by the emperor. This statement is valuable for assessing the risks

of holding the office of curator aquarum. It turns out that the presence of lictors was not
always necessary for curators. Only over time, as the number of water-related crimes
increased, as did the audacity of the perpetrators, did their help prove desirable. Also,
perhaps the presence of lictors was intended to safeguard the proper performance

of duties by the curators themselves, as Frontius subtly suggested.

Front. De aq. 2,1: indecorum tolerabili viro, quam delegatum officium ex adiutorum
agere praeceptis, quod fieri necesse est, quotiens imperitia praepositi ad illorum decurrit
usum; quorum etsi necessariae partes sunt ad ministerium, tamen ut manus quaedam et
instrumentum agentis.

He lamented that the curatores aquarum, although previously esteemed and respected, had
lost respect in the society as a result of their deplorable behavior. Their carelessness and lack
of commitment to the tasks entrusted to them made them dependent on their subordinates
(procuratores aquarum), and the office became a symbol of laziness, negligence,

and powerlessness.* The curators, reluctant to work and indifferent to the public good, may
therefore have turned a blind eye to crimes or even failed to record some of them.

3 Front., De aq. 100, 1-2; R. Kaminska, Cura aquarum w prawie rzymskim, ,,Zeszyty Prawnicze”

2010, vol. 10(2), p. 103. For more information on support staff members, see: A. Lintott,
Imperium Romanum. Politics and administration, New York 2005, pp. 51-52. Also, see: C. Varela
Gil, Los administradores..., op. cit., p. 33.

Front., De aq. 112,2-7; 114; R. Kaminska, Zjawisko kradziezy wody publicznej w starozytnym
Rzymie, ,Zeszyty Prawnicze” 2014, vol. 14.3, pp. 101-102.

Front. De ag. 101, 2; more information can be found in: R. Kaminska, Procuratores - imperial
agents or curators’ assistants? “Zeszyty Naukowe Uniwersytetu Rzeszowskiego. Seria
Prawnicza” 2019, Prawo 27, vol. 108, p. 65.
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The first changes in the organization of cura aquarum can be seen as early as the end
of the second century AD. Emperor Septimius Severus (193-211) who was the ruler
at that time, in the first years of his reign, created a new office, curator aquarum et
Minuciae, reserved for former consuls drawn from the ordo senatorius.

4. The college of curatores riparum et alvei Tiberis et cloacarum urbis

The first college of officials overseeing public waters — with the exception of drinking
water supplied by aqueducts, which was the responsibility of the curatores aquarum -
was composed of the riparum et alvei Tiberis curators. It is believed to have been
established by Octavian Augustus in 15 BC, but the first confirmed traces of their activity
date back to the early rule of his successor Tiberius. In the year 13 BC, Rome was hit

by a massive flood. At that time, the authorities embarked on intense work to not only
restore the river and its bed to its former condition, but also to safeguard Rome against
the possibility of another such event. At that time, the relevant agency, probably
curatores riparum et alvei Tiberis, was established to prevent and protect the city

from river flooding, as well as to efficiently eliminate the effects of floods.

The college of curators was composed of five members. At the head there was

a chairman with the rank of a consul, while the other members, also drawn from among
senators, were his assistants (aides curatoris alvei Tiberis).>® It seems that, of all

the curatorial colleges, the curatores riparum et alvei Tiberis were officials of the highest
rank. It is therefore very likely that they were granted the same attributes of power

as the curatores aquarum. Thus, they could, among other things, sit on a curule seat
and wear a toga praetexta.37

At first, the curatores riparum et alvei Tiberis were appointed by lot. It was only during
the reign of Emperor Claudius that the draw was replaced by appointment. Two potential

36 ciLvi 1267a,b; Dio Cass. 57,14; A. Burdese, Manuale di diritto pubblico romano, Turin 1987,

p. 170; A. Palma, op. cit., p. 237; A. Kolb, Die kaiserliche Bauverwaltung in der Stadt Rom,
Stuttgart 1993, p. 27; R. Fischer, Umweltschiitzende Bestimmungen im Rém Recht, Aachen
1996, p. 70; C. Varela Gil, Los administradores..., op. cit., p. 29; W. Eck, Beforderungskriterien
innerhalb..., op. cit., p. 207.

Similarly: K. Kaptoniak, Urzedy kuratorskie administracji miejskiej Rzymu od Augusta

do Dioklecjana, Krakow 2013, p. 33.
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reasons for this change can be identified. The first was the emperor’s desire to increase
his influence over the composition of the college, and his ability to appoint officials
actually gave him a monopoly in this regard. It should be noted that the change in the
method of appointment of curatores riparum et alvei Tiberis was also reflected in other
spheres of their activity. The first and also the most obvious effect was that, while until
then they had acted together ex senatus consulto, after Claudius’ reform they did so only
by virtue of the emperor’s authority (ex auctoritate principis).®®

The second possible reason for replacing the drawing of lots with the appointment

of curators was related to the need to increase the efficiency of their work, especially
when one considers how difficult and unpredictable a river the Tiber was. Not only

did it flood frequently, but it usually did in the section that flowed through Rome.
However, as a navigable river, its importance to the City was immense.*® Taking care

of it was therefore given priority, which was reflected in the raising of the requirements
that had to be met by candidates for the office of a curator: they were no longer
expected to have only a senatorial background, but had to have real knowledge backed
by professional experience.*® Moreover, under Emperor Claudius, the clerical apparatus
responsible for the Tiber was expanded, more specifically, the offices of praefecti
curatorum alvei Tiberis and procurator Caesaris ad ripam Tiberis, which was inferior

to the office of curatores riparum et alvei Tiberis..* Those holding the new office were
to be curators’ assistants charged mostly with technical tasks.** They were recruited
from the ordo equester and the specific persons holding the office were selected by the
curators. In addition to the procurators, the curators were assisted by, among others,
scribes, messengers, and accou ntants.*®

% v 814; CIL VI 31545; M.E. Cosenza, Official Positions after the Time of Constantine, Pennsylvania
1905, p. 35; W. Eck, Cura viarum und cura aquarum publicorum als kollegiale Amter im friihen
prinzipat, KLIO 1992, vol. 74, p. 238; S. Lefebvre, op. cit., p. 98.

39 Ch. Bruun, Lamministrazione imperiale di Ostia e Portus, [in:] eds Ch. Bruun, A.G. Zevi, Ostia
e Portus nelle loro relazioni con Roma, “Acta Instituti Romani Finlandiae” 2002, vol. 27, p. 162;
G.S. Aldrete, Floods of the Tiber in ancient Rome, Baltimore 2007, p. 201.

40 g, Lefebvre, op. cit., p. 102; R. Vigano, Punti di vista sull’ edictum de fluminibus retandis, « Labeo »
1969, vol. 15, p. 174; A. Palma, op. cit., p. 211; O.F. Robinson, op. cit., p. 90.

L Homo, Rome impériale et 'urbanisme dans l’antiquité, Paris 1951, p. 242.

:z W. Eck, Cura viarum..., op. cit., p. 245.

One of the tombstone inscriptions states that, during his lifetime, the deceased served
as secretary or an accountant (?) of a curator riparum et alvei Tiberis. See: CIL |1 6085: [Aur(elio)
Falustino Augusto [rum liber]to, commentarl[ilensi XXXX Gall(iarum), item urbis al[v]ei Tiberis.
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The college of curatores riparum et alvei Tiberis survived in this form only until the times
of the Flavian dynasty, more specifically until the reign of Vespasian in 69-79 AD.**

The emperor then abolished the college and replaced it with a one-man office, leaving
only its name unchanged.** The seat of the curators in Ostia, the largest transshipment
port in the Mediterranean at the time, also remained unchanged.46

5. College of curatores aedium sacrarum et operum
locorumque publicorum

The determination of the origins and rules for filling the offices of curators responsible
for the management of opera publica, loca publica, aedia sacra, and loca sacra poses
many difficulties, mainly due to their heterogeneity, as can be seen in their very titles.*’
The first mention of these curators comes from Svetonius’ De vita Caesarum, from the
section focused on Augustus.

Suet., Aug. 37,1: Quoque plures partem administrandae rei p. caperent, nova officia
excogitavit: curam operum publicorum, viarum, aquarum, alvei Tiberis, frumenti populo
dividundi (...).

When describing the political activities of the first princeps, the biographer emphasized
his involvement in the formation of the new bureaucratic structure. As he explained,
wanting to allow more citizens to participate in the governance of the state, he created
new offices and assigned them tasks involving the supervision of public buildings,
roads, water, the channel of the Tiber, and the distribution of grain to the people.*®

Information about the person who most likely was the first curator for public
buildings and buildings used for religious worship is provided, as in many other
similar cases, by the contents of an inscription. The one quoted below is the oldest
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J. Le Gall, Il Tevere di fiumeRoma nell’antichita, Roma 2005, pp. 168-169.

A.Palma, op. cit., pp. 237, 239; G. Tomas, Limitations a la propriété riveraine et libre navigation
fluviale, RIDA » 2001, vol. 48, p. 363; A. Palma, op. cit., pp. 237, 239.

G.S. Aldrete, op. cit., p. 201.

See: K. Kaptoniak, op. cit. p. 37; after counting all the curators of public buildings and buildings
related to religious worship, the author concluded that there was probably no single official
name for that office.

R. Kaminska, Augustus nova officia..., op. cit., p. 15.
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original text in which this curator appears, specifically the curator aedium sacrarum
monumentorumaque publicorum tuendorum.

CIL IX 3306 = ILS 932: Q(uinto) Vario Q(uinti) f(ilio) / Gemino / leg(ato) Divi...

The inscription mentions Quintus Varius Geminus, a native of Superaequum, who
assumed the said office in the year 14 AD while still holding the rank of a praetor.
There are many unanswered questions pertaining to that office, and answering
them is complicated by the most serious obstacle, namely the lack of source texts.
Thus, the question that must remain unanswered, at least unequivocally, is first

of all the question of whether the fact that a person who had not yet held the office
of a consul became a curator was a precedent, or whether the rank of a praetor was
considered sufficient.*’

German researcher Werner Eck tried to explore this problem.*® Tracing the reforms

of the first princeps, he got the impression that they often resulted from his
spontaneous decisions, dictated by the immediate need, than a predetermined plan.
Augustus’ sometimes chaotic manner was perhaps also due to the current political

and social situation. This argumentation works well with regard to the case of Geminus,
who assumed the office of curator aedium sacrarum monumentorumque publicorum
tuendorum while still in the rank of praetor. Incidentally, this took place in the same
year that Emperor Tiberius took power in Rome. Regardless of whether his actions
were to prove in the future more orderly than those of his predecessor, he was only

a novice ruler at that point. If one adds to this the urgent need to establish an office

in charge of construction, the fact that the first curator became a former praetor

is hardly surprising. On the other hand, it is almost certain that from the very beginning,
this position was reserved exclusively for those who came from the ordo senatorius.”’
Nevertheless, the name of the office, curator aedium sacrarum monumentorumque
publicorum tuendorum, directly indicates the scope of his duties, which focused on the
maintenance of buildings dedicated to the worship of deities and public monuments.*?
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The second unanswered question concerns the nature of the office of curator aedium
sacrarum monumentorumque publicorum tuendorum, that is, whether it was a one-man
or collegial office. Based only on the content of the inscription quoted above, which
includes the name of the first curator, it is very difficult to draw a clear conclusion

on this matter. Indeed, it cannot be ruled out that Quintus Varius Geminus was the head
of the college, and therefore the highest-ranking official on the team, and therefore
only his name was mentioned in the inscription, which was actually founded in his

honor.>®

It is certain, however, that from the time of Emperor Tiberius, there was a collegiate
office responsible for public places. During his rule, the first curators of locorum
publicorum iudicandorum were appointed, who were fully independent of the
curatores aedium sacrarum monumentorumque publicorum tuendorum.>* That college
consisted exclusively of representatives of the ordo senatorius - a chairman with

the rank of consul and four lower-ranking members.*® The committee was tasked with
protecting the locorum publicorum property. The curators could therefore decide,
among other things, to demolish buildings illegally erected in a public place or order
a stop to their further construction.®® Curatores locorum publicorum iudicandorum
acted independently most likely until the time of Claudius. Only as a result of his
administrative reform were their tasks taken over by curators for public buildings.

The opinion of German researcher Anne Kolb, who sees the reason for the gaps in our
knowledge of these officials precisely in their disappearance from the political scene

is important in the discussion concerning curatores locorum publicorum iudicandorum.
She rightly states that some of the most valuable sources of information about
curatorial colleges during the Principate period include the works of ancient historians,
most importantly Svetonius. This is where the researcher sees the essence of the
problem. She supposes that the fact that curatores locorum publicorum iudicandorum
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Differences also exist in modern literature. According to W. Eck, Cura viarum..., op. cit., p. 240,
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ended their activities under Claudius may have been the reason why there
is no mention of them either in the Lives of the Caesars or anywhere else.”’

As a result of the Claudian reforms, the cura aedium sacrarum and the cura operum
publicorum were separated within the clerical cura urbis, resulting in the emergence of new
offices, one of which, curator aedium sacrarum, specialized in the protection of religious
sites, and the other, curator operum publicorum, was charged with the protection

of secular public sites.’® Together they formed a single college of curators: aedium
sacrarum et operum locorumque publicorum. To become its member, the candidates were
required to have the rank of a consul.>® The term of office of the college was one year.®
Presumably, the curator aedium sacrarum et operum locorumque publicorum was the first
curatorial office that could be held immediately after the consulate, which would suggest
that it was the lowest of all curatorial offices.®’ It was not included in the cursus senatorius
until the reign of Emperor Hadrian (117-138 AD).%?

The Claudian reforms thus led to the consolidation of the somewhat scattered duties
of government officials responsible for public buildings and buildings associated with
religious worship. Their effectiveness can be evidenced by the fact that the college

in the form established by Claudius existed until the reign of Diocletian (284-305 AD).
It was reorganized only in connection with the reforms Diocletian introduced

in the public administration, which, incidentally, were part of the cycle of political
and political transformation.
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6. Conclusion

The end of the 1st century BC and beginning of the 1st century AD in the Roman Empire
was marked by reforms, which discreetly but firmly and consistently aimed at replacing
the republican order with a new one. During the first half-century of the Principate,

and especially during the reign of its founder, new officials appeared on the political
scene, whose duties were very often modeled on those of the republican magistratus.
Among these new public officials there were curators, who were responsible for the
order in Rome and for taking care of its infrastructure. Although some curatorial offices
were established still in the times of the Roman Republic, Augustus and his successors
gave them a new form that was appropriate for the new political system of the Roman
state. Officials, including curatores, were appointed and dismissed by the ruler

and were accountable only to him. All curators performed their duties within colleges.

During the historical period under review, Rome grew rapidly, in terms of both territory
and population size. Therefore, leaving aside the purely political aspects, it is difficult

to imagine that censors and aediles would still be able to take care of a city with

one million inhabitants.®® This seems all the more unrealistic because overseeing
infrastructure was not their only task. The creation of new positions staffed by specialists
in the respective field was therefore essentially necessary. Giving these offices a collegial
form was expected to and could improve the efficiency of their work. There is no doubt
that collegiality distinguished curators from other imperial offices, which were, as a rule,
one-man offices. What could have been the reason that the curatores worked in teams
then? Certainly one of them was the desire mentioned by Svetonius (Suet., Aug. 37,1)

to ensure that as many citizens as possible participate in the governance of the state.

However, it is hard not to see the political context here. Prefectures, which were the most
important offices, were filled with candidates from the ordo equites. This was in line with
Augustus’ intention to base his rule on this social stratum. However, since it was too risky
to omit people of senatorial origin altogether, especially during the construction of the
new regime, entrusting them with curatorial positions may have been an expedient
solution. Admittedly, their role was much smaller compared to prefects, but there were
quite a number of positions to offer, thanks in part to the collegial form of these offices.
Also, the prefects, with the sole exception of the praefectus urbi, were recruited from the

3 . Rucinski, Czy starozytny Rzym byt milionowym miastem?, ,Meander” 2007, vol. 3-4, p. 294ff.

41



Renata Magdalena Kaminska

ranks of the equites, which was an integral tenet of the policy of the first princeps.
Placing the offices of curators in the hands of the ordo senatorius was therefore a good
opportunity to compensate them for depriving them of power.

In the Principate, all curatorial offices responsible for taking care of the City were

held collegially. However, they differed in size, as well as in the rules of the division

of responsibilities within each office, which was primarily due to the specific tasks
assigned to each office. The common features of all colleges include the hierarchical
structure of each college, which is reminiscent of the arrangement of authority in Rome
in the times of the Principate. Each college was headed by a chairman with the highest
official rank, while the other members were subordinate associates. However, each
was responsible only to the emperor. Another common feature was the method

of appointment and dismissal of the curatores and the source of their duties, which
they took over from the magistratus, especially from censors and aediles.

Although the collegialitas principle can be called a feature common to both republican
offices and imperial colleges of curators, the way it was implemented was markedly
different: from the number of officials and the way they were appointed and dismissed,
to the practice of assigning tasks to them and the method of holding them accountable.
There is no doubt that the structure of the colleges was heavily influenced by political
needs. Leaving aside these motives, however, it seems that the method adopted for the
organization and functioning of the institutions that took care of Rome during the first
half-century of the Principate was a valid and adequate solution, which is particularly
evidenced by the fact that the colleges of curators established at that time existed
almost until the end of the period.
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Renata Magdalena Kaminska

» SUMMARY

Appointment to and Holding of Collegiate Offices in the Early Principate
Using the Example of Curatorial Colleges

With the assumption of power by Octavian Augustus in 27 BC, a period of breakthrough
political, legal, and administrative reforms began in Rome. The first princeps, although

he did not officially abolish the republican magistrates, gradually and consistently stripped
them of their powers and transferred them to his imperial officials. These included curators
specializing in the management and supervision of urban infrastructure. Individual
curators were already known in the times of the Roman Republic, but colleges of curators
were only established on Augustus’ initiative. Thus, the supply of drinking water to Rome
was supervised by curatores aquarum, while the waters of the Tiber, its banks, and its
channel were supervised by curatores riparum et alvei Tiberis, later renamed curatores
riparum et alvei Tiberis et cloacarum urbis.

The condition of public places and places associated with religious worship, on the

other hand, was taken care of by curatores aedium sacrarum et operum locorumque
publicorum, while the condition of suburban roads - by curatores viarum. Given the range
of responsibilities associated with the broadly defined care of the city, the appointment

of colleges of several people made up of experts in particular fields seems reasonable,
especially in the early 1st century AD, when Rome was already an overcrowded metropolis.

The second factor that influenced the establishment of the colleges regarded political
motivations. Caesar Augustus intended to base his rule on cooperation with the equites,
and it was to them that he entrusted the most important offices in the state. Not wanting
to completely deprive the ordo senatorius of power, he decided that they would occupy
the offices of curators in charge of Rome’s infrastructure. The collegiate nature of imperial
offices significanty differed from that of republican magistrates. Unlike the latter,

the colleges of curators were more numerous - each consisted of three to five members -
and were internally hierarchical. The number and allocation of duties was influenced,

at least to some extent, by the category of cases assigned to each college. This matter,

as well as the appointment and dismissal of curators, and holding them accountable

for their function, was the sole prerogative of the emperor. The establishment of collegiate
offices in the early Principate appears to have been the outcome of a number of different
circumstances, from strictly political to those that met the real needs of the City. And

the long period of existence of the curators’ colleges established in the first half-century
of Caesar Augustus’ reign clearly proves that their establishment was the right decision.
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VORLESUNGEN ZU PAPINIANS QUAESTIONES

SOME REMARKS ON THE LECTURES ON PAPINIAN’S QUAESTIONES
HELD BY JACQUES CUJAS (1522-1590)

Abstract

Jacques Cujas (1522-1590) was undoubtedly the most eminent French legal humanist
of the sixteenth century. With the principle or motto: doctis scribo, indoctis lego,

he seems to have distinguished so clearly the two academic activities as a scholar

and as a teacher. Papinian’s Quaestiones, written probably between 193 Common Era -
198 Common Era, was, and is, reputed to be one of the most complicated, sophisticated,
even obscure (dunkel), and laconic casuistic legal works during the classical period

of Roman jurisprudence. It would therefore be suitable material for doctis scribo

rather than indoctis lego. But Cujas tried to hold lectures on Papinian’s Quaestiones
according to his own Palingenesia. The lectures were first published as commentaries
(commentaria accuratissima in liberos quaestionum Amilii Papiniani) after his death,
i.e., in his Opera postuma. This article will show how Cujas admirably suceeded

in teaching so difficult materials, fragments of Papinian by examining his commentaries
on some texts carefully. Cujas made a reconstruction (Palingenesia) of all the fragments
from the Quaestiones according to the original order of 37 books (libri) but put them
within each book (liber) in the order of Justinian’s Digest. Before interpreting each text,
he offered a convincing explanation of the excellence of Papinian compared with other
Roman jurists in the classical period.

Key words: legal humanism, Jacques Cujas, Roman law, Papinian
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1. Vorbemerkungen

Das Ziel des vorliegenden kleinen Beitrages ist es, zu untersuchen, wie Jacques Cujas

die Quaestiones des Papinian in seiner Vorlesung erklarte. Papinian galt und kann

als der beste aller romischen Juristen gelten. Viele Texte aus seinem Hauptwerk

Quaestiones, das wahrscheinlich zwischen 193-198 nur unter einem einzigen Kaiser,

namlich Septimius Severus, geschrieben wurde, zeichnen sich durch ihre Gedankentiefe

aus. Zugleich wird Papinian wegen der Gedrangtheit seines Satzbaus und seines

Lakonismus als sehr schwieriger, manchmal sogar dunkler Jurist bezeichnet'. Cujas

wird zu Recht wegen seines juristischen Scharfsinns und seines reichen Wissens uiber

die Antike als einer der besten Juristen des ius commune, welche humanistische

Methoden in der Auslegung des Corpus luris eingesetzt haben, eingeschatzt?. Er stellte

1
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Mein besonderer Dank gilt Herrn Prof. Dr. Ulrich Manthe und Prof. Dr. Thomas Finkenauer fir
die sprachliche Verbesserung meines Textes. Ich danke auch allen Kolleginnen und Kollegen

in Rotterdam, Graz und Szeged, wo ich Referate {iber Cujas Vorlesung zu den Quaestiones des
Papinian halten durfte.

Uber Papinian: E. Costa, Papiniano, Studio di storia interna del diritto romano, Vol. 1-4, Bologna
1894-1899; V. Giuffre, Papiniano: fra tradizione ed innovazione, “Aufstieg und Niedergang der
Romischen Welt“ 1975, vol. I1/15, S. 654-666; F. Wieacker, Romische Rechtsgeschichte, Bd. I,
Miinchen 2006, S. 129; K. Sallmann (Hrsg.), Handbuch der Literatur der Antike, Bd. 4, Die Literatur
des Umbruchs: vom der rémischen zur christlichen Literatur, 117 bis 284 n. Chr., Miinchen 1997,
S.117-123 (D. Liebs), H. Ankum, Papinian, ein dunkler Jurist?, “Orbis luris Romani” 1996, 2,

S. 5-32; ders., Le laconisme extréme de Papinien, [in:] Estudios de historia del derecho europero,
Homenaje al professor G. Martinez Diez, Madrid 1994, pp. 43-61; R. Knlitel, Papinian D. 20. 4. 1,
[in:] Collatio iuris romani. études dédiées a Hans Ankum, éd. par R. Feenstra et al., Amsterdam
1995, S. 193-205; U. Manthe, Votum parentium: Pap. D. 29, 4, 26, [in:] Quaestiones luris. FS fiir
Joseph Georg Wolf zum 70. Geburtstag, Hrsg. U. Manthe, Ch. Krampe, Berlin 2000, S. 163-181;

U. Babusiaux, Papinians Quaestiones. Zur rhetorischen Methode eines spdtklassischen Juristen,
Muinchen 2011, besonders zur sicherern Datierung der Quaestiones, vgl. S. 5-7.

Zu Cujas mit Literaturverzeichniss L. Winkel, Cujas, [in:] Dictionnaire historique des juristes
frangais (Xlle-XXe siécle), dir. P. Arabeyre, J.-L. Halpérin, J. Krynen, Paris 2008, S. 220-222. Als
ein umfassendes Werk tiber Cujas gilt Xavier Prévost, Jacques Cujas (1522-11599). Jurisconsulte
humaniste, 2015. Zur dithirambischen Bezeichnung fiir Cujas, wie Prince des romanistes,
juriconsulte-roi, S. 183. Derselbe, Reassessing the Influence of Medieval Jurisprudence

on Jacques Cujas’ (1522-1590) Method, [in:] Reassessing Legal Humanism and its Claims. Petere
Fontes?, Ed. Pauk J. du Plessis, John W. Cairns, Edinburgh 2016 ist hinzufligen. Eine sehr kurze,
aber interessante Lobpreisung auf ihn, z. B.: M. Gennaro (trad. Dinouart), La république des
jurisconsultes, Paris 1768, S. 69-70. Vgl. auch K. Luig, Augustin Leysers Beobachtungen tiber die
»Cujazische Auslegungsart®, [in:] H. Altmeppen, I. Reichard, M.J. Schermaier (Hrsg.), FS fiir Rolf
Kniitel zum 70. Geburtstag, Heidelberg 2009, S. 703-718.



Bemerkungen zu Jacques Cujas’ (1522-1590) Vorlesungen zu Papinians Quaestiones

als erster eine Palingenesie® fiir Papinians Quaestiones her. Er hielt eine Vorlesung

zu Papinians Quaestiones nach seiner eigenen Palingenesie und erlauterte alle Texte
ausfiihrlich und in breitem Zusammenhang®. So begegneten sich gerade diese zwei
besten Juristen der Geschichte. Der Kommentar ist in die Opera postuma aufgenommen
worden. Er stellt nicht das Produkt einer im Elfenbeinturm gefiihrten weltfremden
Forschung dar, sondern ist eine Frucht seiner Vorlesungstatigkeit. Wir verdanken

seine Veroffentlichung den groRen Bemiihungen, aus Mitschriften von Zuhorern

die Vorlesung zu rekonstruieren®.

In diesem Aufsatz sollen Beispiele angefiihrt werden, aus denen die typische
Vorlesungsmethode des Cujas erhellt werden kann, d.h. aus der eruiert werden kann,
wie er sehr schwierige Stellen des Papinian interpretiert und vorgelesen hat. Ich werde
mich aber auf einige wenige Beispiele beschranken®, die ich fiir besonders
eindrucksvoll und fiir unser Forschungsziel geeignet halte’.

Was die Palingenesie angeht, so ist noch folgendes kleines Werk anzufiihren: De nominibus
propriis Tou tavdéktou florentini, cum Antonii Agustini (1516-1586) notis, [in:] Everardus Otto,
Thesaurus Juris Romani, Tom. |, Basileae 1741 col. 129-138.

Zum Vorlesungsstil des Cujas im Allgemeinen: E. Spangenberg, Jacob Cujas und seine
Zeitgenossen, Leipzig 1822, S. 73 ff., S. 201-203; M. Barriat-Saint-Prix, Histoire du droit romain,
suivie d’histoire de Cujas, Paris 1821, S. 438 ss., S. 578-581., H. Troje, Praelectiones Cuiacii, [in:] lus
commune 1,S. 181-194 (1967) (jetzt ders., Humanistische Jurisprudenz [Goldach 1993] S. 5-18.).
Auf Aufzahlungen der Literatur zu der humanistischen Jurisprudenz soll hier verzichtet werden.
Vgl. z. B.K. Luig, Mos gallicus, mos italicus, [in:] HRG 1, Berlin 1984, S. 691-698; Jean-Louis Thireau,
Humaniste (Jurisprudence), [in:] Dictionnaire de la culture juridique, Paris 2003, S. 795-800.

So findet man unvermeidbare Textunterschiede zwischen der Pariser Edition “La grande barbe”
(Jacobus Cujacius, Operum postmorum [1617] Tom 1 sive Papinianus) und der Neapolitanischen
Edition (Opera omnia [1758] Tom IV), die hier benutzt wurde. “La grande barbe”: «ainsi nommée,
parce que Cujas est représenté, dans le fleuron du frontspecie, avec une grande barbe a Paris. . .»,
M. Camus, Bibliothéque choisie des livres de droit, Bruxelles 1833, S. 54.

Spangenberg, Jacob Cujas (Anm. 4), S. 77: «Ueber seine Lehrmethode selbst fehlt es uns

an genauen Nachrichten.» Ich mdchte mich aus der Auslegungsgeschichte der hier behandelten
Texte vor und nach Cujas heraushalten.

Eine Reihe von juristischen Anekdoten aus der ganzen Welt, die Nobushige Hozumi (1855-1926),
ein Barrister, der am Londoner Middle Temple sein Studium absolviert hatte und einer der
prominenten Redaktoren des japanischen BGB war, seinem Sohn erzahlte, wurde librigens von
diesem unter dem Titel Hoso Yawa veroffentlicht. Die erste Episode war die liber die Totung
Papinians durch ein Beil im Auftrag des Kaisers Caracalla, da Papinian sich geweigert hatte, eine
Begriindung fiir die Verbrechen des vom Kaiser ermordeten Geta zu erfinden. Hozumi schreibt:
«Ich will mit Cujas Papinian als Genius des Rechts, als Rechtslehrer aller Zeiten auszeichnen».
Er fligte am Ende einen Satz aus Gibbons The Decline and Fall of the Roman Empire an.
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2. Papinian in den Augen des Cujas

Cujas halt seine Vorlesung zu Papinians Quaestiones®, nachdem er diejenige zu
Afrikans Quaestiones beendet hat. Alle Digestenstellen aus den Quaestiones Papinians
werden nach der Reihenfolge vom ersten bis zum 37. Buch geordnet. In jedem Buch
wird im Prinzip die Ordnung der Digesten befolgt, d.h. die jeweilige lex aus dem
entsprechenden Buch der Quaestiones, die in den Digesten Justinians vorher steht,
wird auch vorher behandelt. Es steht heute fest, dass die Systematik der Quaestiones
derjenigen der Digesta Julians folgt®. Cujas folgt also nicht dem System des Edictum,
sondern respektiert das Schema der Kodifikationen des 6. Jahrhunderts. Mir scheint,
padagogisch gesehen, die von Cujas aufgenommene Ordnung nicht unbedingt
unvernunftig zu sein. Das Anliegen des Cujas konzentriert sich nicht ausschlieBlich auf
das Justinianische Recht. Cujas wendet sein Prinzip der Einordnung nicht ausnahmslos
an, sondern weicht, wenn nétig, von seinem Prinzip ab, wie z. B. wenn er ,versprengte“
leges findet, die fragmentarisch unter einem Titel eines vollig anderen Themas als dem
des originalen in die Digesten aufgenommen wurden. Cujas behandelt ab und zu aus

Die Veranstaltung ,,Rémisches Recht“ wurde am Anfang der Meiji-Ara an den Hochschulen fiir
die Juristenausbildung durchgefiihrt. Heutzutage ist, anders als damals, das romische Recht
nicht mehr Pflichtfach. Es ist daher nicht schwierig, Kollegen zu finden, die weder Papinian
noch Cujas kennen. In einem solchem Milieu kann der hier vorgestellte Kommentar des Cujas
auch fiir solche Kollegen aufschlussreich sein, weil er ihnen einige Methoden naherbringt, mit
denen komplizierte Rechtsfalle gelost und den Studenten erklart werden kdnnen.

Die Vorlesung wurde zwischen 1571-1580 gehalten, vgl. U. Manthe, Die Datierung der
Vorlesungen des Cujaz (iber die Qudstionen Papinians, ,Tijdschrift voor Rechtsge- schiedenis®
1982, vol. 50, S. 201. Cujas selber schreibt: ,Post Africanum, si, quod instituo, dederit Deus,

ut possim explicare Papinianum eadem qua soleo arte, diligentiaque, dederit, quod nulli antea
unquam dederit, mihi finiendorum laborum tempus, missionemque maturam®. cf. X. Prévost,
Jacques Cujas (Anm. 2), S. 57- « 1. Le second professorat de Valence (sept. 1567 - juin 1575)...
cours lu au moins durant 'année universitaire 1571-1572 et certainment poursuivi en 1573...
2. Le troisieme professorat de Bourges (juin 1575-4 oct. 1590)... la prise de la ville par les
huguenots a 'lautomne 1575 oblige le juriste a la fuite,... Ce troisiéme retour a Bourges est
définitif:... jusqu’a sa mort, le 4 octobre 1590. »

H. Ankum, Dunkel (Anm. 1), S. 9; F. Wieacker, Rémische Rechtsgeschichte, Bd. Il, Miinchen
2006, S. 128-130, S. 129: «Die Quaestiones in 37 Blichern,... enthalten entgegen dem Titel,
ahnlich Julians Digesten (deren modifizierten Ediktsystem sie folgen), in zwangloser Reihung
Briefe (D. 34.9.13; 46.94.3), praktische, aber auch nur lehrhafte responsa, Disputationen im
kaiserlichen Konsil (D. 49. 14. 50) und sogar Konstitutionen ohne Kommentar (D. 29.1.24pr;
38.2.42.3;49.17.13).» P. Kriiger, Geschichte der Quellen und Literatur des romischen Rechts,
Leipzig 1888, S. 198-199.
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einem inhaltlichen Gesichtspunkt die leges zusammen, die voneinander getrennt sind.
Ein solches Beispiel soll spater untersucht werden, in welchem Cujas einen Sachverhalt
offenbart hat, den man in Lenels Palingenesia nicht ohne weiteres erkennen kann.

Bevor er auf den Kommentar der einzelnen Stellen eingeht, versucht Cujas, die
Verhaltnisse Papinians zu anderen Juristen als Lehrer oder Schiiler festzustellen. Cujas
beginnt damit, auf einen Irrtum des Lampridius, eines der angeblichen Schriftsteller
der Historiae Augustae, aufmerksam zu machen. Lampridius dachte, dass Papinian
Afrikans praeceptor gewesen sei. Cujas weist auf zwei Glossen der Glossa ordinaria'®
hin, die schon bemerkt hatten, dass Afrikan ein Schiiler des Julian war. Er zweifelt mit
Hilfe einer auf Griechisch geschriebenen lex (D. 27.1.13.2) auch eine Annahme des
Lampridius an, nach der Modestin Schiiler des Papinian gewesen sei. Er kommt nach
sorgfaltiger Analyse der leges der Digesten zu dem Schluss, dass Papinian, Paulus

und Tryphoninus Mitschiiler des Scaevola waren. Er berichtet auch, dass die Kaiser
Arcadius und Honorius sowie Claudius Scaevola den Papinian sehr hoch schatzten, wie
z.B.inC.Th. 4.4.3,D. 35.1.109, und kommt zu dem Urteil, dass Papinian und Scaevola
prudentissimi gewesen seien.

Wie war die Beziehung zwischen Papinian und Ulpian? Cujas zahlt Digestenstellen

auf, die den Eindruck erwecken konnten, dass sich Ulpian oder Paulus mit Papinian

auf eine Stufe gestellt hatten. So heifdt es z. B.in D. 12.1.40, D. 10.2.24, D. 28.5.35.1,,

D. 12.1.40: ,Lecta est in auditorio Aemilii Papiniani praefecti praetorio iuris consulti cautio
huiusmodi... dicebam®, und Ulpian sagt in D. 10.2.24 ,.et ego Papiniano consentio“.

Aber Cujas tiberzeugt uns von der Uberlegenheit des Papinian, indem er eine sehr
interessante Tatsache angibt, dass namlich Ulpian, Marcian und Paulus sich auf
Papinian als Autoritat berufen, wahrend Papinian flir sich niemanden als Autoritat
anfiihrt'".

10
11

Gl. respondit ad D. 33.8.16pr. und Gl. ait ad D. 46.1.21.2.

«Utuntur vero Papiniani auctoritate hi tantum, Ulpianus, Marcianus, Paulus: Papinianus

vero nullius unquam auctoritate utitur.» Cujas stellt anschlieRend sowohl juristiche als

auch nichtjuristische Quellenstellen vor, wo Papinian gelobt wird. Vgl. Giuffre, Papiniano
(Anm. 1) p. 632-666 Uiber den Einschatzungswandel zu Papinian, p. 638 ss. Bei Cujas z. B. aus
juristischen Quellen: ,magnus“ (Nov. 4), ,vir consultissimus® (C. 7.32.3), ,,vir disertissimus*

(C. 6.25.10), ,excelsi ingenii Papinianus* (C. 6.25.6), ,summi ingenii“ (C. 7.45.14 und C. 1.17.1),
»acutissimi ingenii vir et merito ante alios excellens Papinianus® (C. 6.42.30), ,homo excelsi
ingenii Papinianus“ (Inst. 2.23.7), ,,excellentis ingenii“ (C. Th.1.4.1: unter Heranziehung der
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SchlieRlich werden alle Werke Papinians aufgezahlt. Zwei kasuistische Hauptwerke,

die 37 Biicher der Quaestiones mit reichhaltigen Abhandlungen'? und 19 Biicher der

Responsa, ein kleineres Werk, das in der Form von Gutachten geschriebenen wurde',

Wenn Ulpian, Paulus und Marcianus nur ,,Papinianus tractat* schrieben,meinten sie

damit die ,Quaestiones”. Papinian schrieb zwei Blicher mit Definitiones, in denen er uns

die Rechtsregeln der Alteren Uberlieferte. Dazu kommen noch zwei Blicher (iber den

Ehebruch'® und ein Buch iiber aoTtuvopikog voutkog .

Vor der Erlauterung der einzelnen Texte hat Cujas eine Schilderung des Papinian und

seiner Werke vorgetragen, die sehr humanistisch gepragt ist. Im Folgenden sollen

Erlauterungen des Cujas vorgestellt werden.

12

13

14

15
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Riigen des Ulpian und Paulus wird die Meinung Papinians als vorherrschend angenommen).
Aus nicht juristischen Quellen, wie z. B. Scriptores Historiae Augustae (Spartianus in Severo)
»asylum iuris, et legalis doctrinae thesaurum®. Darliber hinaus beruft er sich auf Konstitutionen
des Constantinus (C. Th.1.4.1; C. 9.51.13 pr.), wo der Kaiser die Anmerkungen des Ulpian und
Paulus zu Papinians Werken eindeutig herangezogen hat, vgl. H. Ankum, Dunkel (Anm. 1) p. 233.
Cujas vergisst nicht, eine bekannte Tatsache hinzuzufiigen, dass namlich die Studenten im
letzten Jahrgang als Papinianisten bezeichnet wurden; vgl. Const. Omnem 4, Giuffre, Papiniano
(Anm. 1) p. 636. Man kann erkennen, dass schon Cujas hier manche Stellen zitiert hat, auf

die die moderne Literatur sich als Beispiel der Lobesworte des Cujas zu berufen pflegt. Auch
Thomas Diplovatatius, De claris iuris consultis, Hrsg. v. H. Kantorowicz, F. Schulz, Berlin-Leipzig
1919, S. 269-276 ist sehr informativ.

Am Anfang der Vorlesung zu D. 1.16.5 wiederholt Cujas, dass die Quaestiones reichhaltigere
Abhandlungen enthalten, und fligt hinzu, dass die Griechen sie d1e€0d1koug Aoyoug nannten.

H. Ankum, Dunkel (Anm. 1), S. 9: ,Die Quaestiones, die auch von Papinian erdachte Falle
behandeln, enthalten auch dogmatische Erdrterungen, besprechen Falle, die fiir die Losung
des als Ausgangspunkt genommenen Falles nicht notwendig sind, widmen Gegenargumenten
gegen die vorgeschlagene Losung Aufmerksamkeit und geben bisweilen Diskussionen mit
Papinians Schiilern wieder. Das dogmatische Element ist also in den Quaestiones starker
vertreten als in den Responsen® .F. Schulz, Geschichte der rémischen Rechtswissenschatt,
Weimar 1961, S. 282-286 und 296-302.

Man pflegt heute zwei verschiedene Werke tiber den Ehebruch aufzuzahlen. Zu beiden Werken
und ihrem Verhiltnis: V. Giuffre, Papiniano (Anm. 1) p. 655-658, H. Ankum, Dunkel (Anm. 1)

S. 8.

Zu AoTUVOUIKOG HovoBIBAog vgl. D. 43.10.1 pr.-5. Zu quattuorviri viis in urbe purgandis, H. Siber,
Rémisches Verfassungsrecht in geschichtlicher Entwicklung, Lahr 1952, S. 203-204, H. Ankum,
Dunkel (Anm. 1), S. 8.



Bemerkungen zu Jacques Cujas’ (1522-1590) Vorlesungen zu Papinians Quaestiones

3. Beispiele aus dem Kommentar des Cujas zu Papinians Quaestiones

3.1. Die Vorlesung beginnt mit dem Kommentar zu D. 1.16.5 aus dem ersten Buch der
Quaestiones

D.1.16.5 Papinianus libro primo quaestionum

Aliquando mandare iurisdictionem proconsul potest, etsi nondum in provinciam
pervenerit. quid enim si necessariam moram in itinere patiatur, maturissime autem
legatus in provinciam perventurus sit?

Um diese Stelle richtig zu interpretieren, erlautert Cujas die fiir die Vorkenntnis
wichtige Stelle D. 1.21.1 pr., ebenfalls eine lex aus dem ersten Buch der Quaestiones.
Wie unterscheidet Papinian die Zustandigkeiten, die ausdriicklich durch Gesetz,
Senatsbeschluss oder Kaiserkonstitution einer Magistratur zugewiesen sind, von
denen, die ihr kraft Rechts zustehen: Die ersteren kdnnen im Prinzip nicht Gbertragen
werden. Die lex lulia Uber Gewalttatigkeiten ordnet ausdrticklich an, dass der, dem die
Verfahrenszustandigkeit zukommt, sie Uibertragen kann, wenn er abreist. Daraus konne
man das Prinzip erschlieRen, dass er sie in seiner Anwesenheit nicht mandieren kdnne.
Papinian berichte in der genannten lex mit dem Wort aliquando (bisweilen) sorgfaltig
tber einen vom Prinzip abweichenden Ausnahmefall. Der Prokonsul, der noch nicht

in seiner Provinz angekommen ist, kann seinem Legat, der rechtzeitig dort angelangt
ist, seine Gerichtsbarkeit Ubertragen. Es geht hier nicht um eine Abreise, sondern um
ein Noch-nicht-angekommen-Sein.

Cujas schatzt Papinian sehr; er sagt: ,nemo est lurisconsultorum, qui tot adinvenerit
casus singulares.” Kein Zweifel, dass Papinians Texte sehr kompliziert sind. Man muss
sie mit einem oder mehreren Schlusseln entziffern. Cujas gibt uns hier in diesem ersten
Kommentar einen solchen Schliissel. Papinian erlautert 6fter Ausnahmefalle. Man
muss deshalb vernlinftigerweise erkennen, was das entscheidende Prinzip ist und wie
der betreffende Fall davon abweicht. Dieses Schema von Prinzip und Ausnahme ist
auch padagogisch sehr wirksam, und Cujas folgt ihm 6fter in seinen Vorlesungen, wie
im Folgenden gezeigt werden soll.

3.2. Das erste Fragment aus dem 2. Buch der Quaestiones wurde mit D. 2.11.15

aufgenommen. Es behandelt ein von einem Vormund gegebenes Versprechen
hinsichtlich seines Erscheinens vor Gericht.
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D. 2.11.15 Papinianus libro secundo quaestionum

Si tutor iudicio sisti promiserit et stipulationi non obtemperaverit, et interea pupillus
adoleverit aut mortem obierit aut etiam abstentus sit hereditate: denegabitur ex
stipulatu actio. nam et ipsius rei, quae petebatur, si tutor iudicatus fuerit et eorum quid
acciderit, non esse dandam in eum actionem judicati probatum est.

Um die Studenten diese Stelle besser verstehen zu lassen, lehrt Cujas die Regel, dass
der Vormund eine cautio nur fiir sein Erscheinen vor Gericht stellen muss, nicht aber
fir die Klage aus dem Urteil, wie sie ein Prokurator geben musste. Der Grund liege
darin, dass die Vormundschaft entweder eine Last oder eine Verpflichtung (munus)
sei, wahrend die Prokuration freiwillig sei. Ein freiwilliger Prokurator sei als solcher
nicht kompetent, das Urteil erfillt, wenn er keine cautio stelle. Das sei ein Unterschied
zwischen dem Vormund, der verpflichtet sei, die Vormundschaft zu tibernehmen, und
dem Prokurator, der freiwillig die Prozessvertretung ibernehme. Nebenbei streift
Cujas hier eine seinerzeitige Praxis in Frankreich, wo man keine Stipulation fir die
Erflillen des Urteils abgibt16. Das ist erwahnenswert, weil manchmal bemerkt wird,
Cujas interessiere sich nur fiir das rémische Recht'’. Der Vormund kénne dagegen
ohne Beschluss des Prators das Grundstiick des Mundels als Pfand geben. Nach Cujas
wird dieses Pfand nicht fuir das Erscheinen des Vormundes gegeben, wie Accursius
annimmt'®, sondern fiir die Erfiillung des Urteils. Es sei auch eine Ausnahme (casus
est singularis), dass man ohne decretum des Prators eine Hypothek auf Grundstticke
bestellen konne. Diese Singularitat habe ihren Grund darin, dass das Miindel eigentlich
verpflichtet sei, das Urteil zu erfiillen, so dass es sinnlos ware, wenn ein Beschluss des
Prators fur eine Hypothekenbestellung notig ware.

Nach dieser Schilderung kommt Cujas zu einer Hauptthese des Textes: Die Klage
aus der Stipulation muss abgewiesen werden, wenn das Mundel inzwischen mundig
geworden oder gestorben ist oder die Erbschaft ausgeschlagen hat. ,Inzwischen®
bedeute ,nachdem diese Stipulation fiir das Erscheinen vor Gericht fallig geworden
sei“. Es ist zwar schon durch D. 26.7.28 pr. belegt, dass der Vormund nicht mehr
gezwungen werden kann, sich auf den Prozess einzulassen, wenn der Knabe in der

16 . . . . . . . . . .
«his cautionibus hodie non utimur in Gallia, nec cautione de rato, nec de iudicato solvendo: nullae

interponuntur iudicii exercendi causa stipulationes.»

F. Olivier-Martin, Histoire du droit francais, 2¢ tirage, Paris 1951, S. 430. Siehe aber Spangenberg,
Jacob Cujas (Anm. 4), S. 72.

Gl. pro cautela ad C. 5.37.28: «id est iudicio sisti: ut dixi.»

17

18
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Bemerkungen zu Jacques Cujas’ (1522-1590) Vorlesungen zu Papinians Quaestiones

Zwischenzeit mundig geworden ist. Papinian aber erzielt mithilfe einer Analogie das
beste Resultat, wie Cujas bemerkt und weiter erklart. Die causa der Vormundschaft

sei mit dem Ende der Vormundschaft oder dem Erbverzicht verloren. Der Vormund,
der vor Gericht geladen worden war, sei im Namen des Miindels verurteilt worden.

Mit dem zwischenzeitigen Miindigwerden, Versterben oder der Ausschlagung der
Erbschaft des Miindels kdnne die Klage gegen den Vormund auf das Urteil nicht mehr
gegeben werden. Die Klage konne gegen das Miindel bei seinem Miindigwerden

und gegen den Erben des Miindigen beim Tod des Miindels erhoben werden. Bei

der Ausschlagung der Erbschaft werde die Klage gegen den Erben des Miindigen
verweigert. Das sei die Regel hinsichtlich der Wirkung der Klage auf das Urteil. Cujas
betont dass Papinian die Unwirksamkeit der Klage aus der Gestellungsstipulation
mithilfe einer Analogie, pari ratione, behauptet. Man kann hier bestatigen, dass Cujas
nicht nur auf die Ungewohnlichkeit des in der lex behandelten Falles hinweist, sondern
auch die Aufmerksamkeit auf die Argumentationsweise Papinians hinlenkt. Man ist
nicht mehr nur mit dem dogmatischen Resultat zufrieden, sondern bemiiht sich darum,
die Rechtsfindungsmethode der romischen Juristen zu beherrschen. Das konnte auch
einem padagogischen Anliegen des Humanismus entsprechen.

3.3. Es gehtin unserer nachsten lex um eine kurze, sehr bekannte Rechtsregel.
D. 2.14.38 Papinianus libro secundo quaestionum

lus publicum privatorum pactis mutari non potest.

Cujas beginnt mit einer Lobpreisung des Papinian mit folgenden Worten: nullus est
lurisconsultus qui tot iuris requlas nobis confecerit, quod longior progressus Papiniani
ostendit, id est, argumentum summae peritiae Papiniani. Periti est habere in promptu
regulas et definitiones tum rerum, tum etiam nominum.

Er untersucht hier den Begriff publicum und gibt dem Wort drei Bedeutungen. Die erste
bezeichne etwas Heiliges, d.h. etwas, das aus dem Kult des Staates, der Priesterschaften
und der Magistraturen stammt. Die zweite habe etwas mit dem jus fiscale zu tun. Aber
dieses sei eigentlich etwas Privates'®. Im dritten Sinne beschreibe der Begriff publicum

19 . . . . . . . . .
Dass die Romer aerarium und fiscus bis auf Kaiser Hadrian genau unterschieden, unter Hadrian

man aber aerarium als fiscus bezeichnete, wie D. 5.3.20.6, bemerkt. F. C. v. Savigny, System, Bd.
2, 1840 Berlin, par. 88, S. 273-274, Fn. qq.; A. Guarino, Storia del diritto romano, 12 ed., Napoli
1998, S. 545: «La distinzione tra la res privata principis, amministrata dal comes rei privatae, e il
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die Gemeinsamkeit: ius publicum heilRe das allen gemeinsame Recht, d.h. Zivilrecht,
Gesetze, Plebiszite, Senatsbeschliisse, Edikte der Pratoren sowie Herkommen und
Gewohnheiten des romischen Volkes. Publicum in allen drei Bedeutungen beziehe sich
nicht auf das private commodum, sondern auf die omnium utilitas. Das ius publicum im
dritten Sinne kdnne nicht von Privatpersonen derogiert werden.

Die Pflicht, den Kalumnieneid (iusiurandum calumniae) als Sicherung gegen
leichtfertiges Prozessieren zu leisten, lasse sich nicht durch eine Vereinbarung der
Parteien abbedingen, weil sie im offentlichen Interesse eingefiihrt worden sei. Eine
Ubereinkunft, die Mitgift in vier Jahresraten statt in den gesetzlich bestimmten drei
Jahren zurlickzuzahlen, oder eine Vereinbarung bei einer Schenkung unter Ehegatten,
das Geschenk nicht zurlickzuzahlen, seien auch nichtig. Aber eine solche zwingende
Rechtsnorm konne sich manchmal in eine dispositive verandern (C. 7.63.5.6). Cujas
gibt einige Beispiele solcher Veranderungen: bei den fatalia tempora, mussten die
fur die Verhandlung einer Appellation vorgeschriebenen Fristen eingehalten werden.
Eine Vereinbarung, sie nicht zu respektieren, sei einst nichtig gewesen, aber heute
auf Grund einer justinianischen Verordnung (C. 7.63.5.6) gultig. Man nenne sie lex
specialis®.

3.4.
D. 5.3.49 Papinianus libro tertio quaestionum

Si bonae fidei possessor hereditatis velit cum debitoribus hereditariis aut qui res
hereditarias occupaverint consistere, audietur, utique si periculum erit, ne inter moras
actiones intercidant. petitor autem hereditatis citra metum exceptionis in rem agere
poterit: quid enim si possessor hereditatis neglegat? quid si nihil iuris habere se sciat?

Am Anfang der Vorlesung zu dieser lex bestatigt Cujas die Bedeutung des Verbums
consistere ,mipokatapxecdat” (d.h. litem contestari) aus byzantinischen Quellen und
untersucht anschlieRend einige das Verb enthaltende Digestenstellen. Zum besseren
Verstandnis des Fragments stellt er die Regel vor.

patrimonio personale del princeps (patrimonium principis) fu operata dall’'imperatore Anastasio;
ma forse sin dall’eta dei Severi si era profilata nell’'ambito dell’allora unico ed indifferenziato
patrimonium principis. Cassa generale dello stato resto il fiscus Caesaris.»

Cujas zahlt zwei weitere Beispiele auf, und zwar in Bezug auf die nuntiatio novi operis und das
adilizische Ediktum.

20
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Ein gutglaubiger Erbschaftsbesitzer, gegen den eine Erbschaftsklage erhoben

wurde, konne sowohl eine actio in rem als auch eine actio in personam einreichen,
bevor er noch nicht mit dem Klager der Erbschaftsklage den Streit befestigt habe.
Aber seine Klage werde mit der exceptio praeiudicialis ausgeschlossen, weil man

sie nicht entscheiden konne, bevor entschieden sei, ob er Erbe sei oder nicht. Denn
die Autoritat des Hundertmannergerichts (centumvirale iudicium) sei so grof3, dass
nichts vor seinem Urteil entschieden werden kénne?', erklart Cujas. Es erscheint

mir sehr humanistisch gepragt, dass Cujas dieses Prinzip auch aus dem den Romern
eigentimlichen Gerichtswesen des fiir die Erbschaftsklage zustandigen centumviralis
iudicium erklart.

Nach der Beobachtung des Cujas erlautert Papinian auch hier mit dem Wort aliquando
den Fall, in dem die exceptio praeiudicialis nicht erhoben werden kann, d.h. in dem
ein gutglaubiger Erbschaftsbesitzer ex causa sowohl eine actio in rem als auch eine
actio in personam durchsetzen kann, und zwar gegen Erbschaftsschuldner oder gegen
denjenigen, der eine der Erbschaft gehorige Sache vorher in Eigenbesitz genommen
hat. Er habe eine solche causa z. B. dann, wenn er mit demjenigen, der sich als

echter Erbe ausgebe, noch nicht die litis contestatio mit ihm vorgenommen habe

und wenn er in der Gefahr sei, seine Klage zu verwirken. Nach der Litiskontestation
der Erbschaftsklage kdnne er nicht mehr fiir gutgliubig gehalten werden?. Er laufe
Gefahr, seine Klage zu verwirken, sei also in einer Notlage, wenn z. B. ein befristetes
Klagrecht in Kiirze verjahren, der Schuldner zahlungsunfahig oder ein Dritter die
Sache ersitzen werde. Der Erbschaftsklager konne (nicht ausschlief3lich nach der

«magna est auctoritas centumviralis iudici, ut nihil in eius prae iudicium fieri possit.» Cujas
zitiert D. 5.3.5.2 und C. 3.31.12 pr. Ubrigens erlautert Cujas das iudicium centumviale auch

unter Hinweis auf Plinius den Jiingeren und Quitilianus in Observationes et emendationes,

Obs. X Cap. XX, in; Opera (Anm. 5), Tom. Ill, col. 274-275, und die Beziehung zum septemviale
iudicium ad Pap. D. 5.2.15.2 [in:]Opera (Anm. 5) Tom. IV, col. 368. «sic hodie de quacunque causa
senatores omnes non iudicant, sed septem sufficiunt cuique rei iudiandae.» Die grof3e Autoritat
der Centumviri, die mit der hasta symbolisiert wurde und die Funktion ihrer Entscheidung

als praeiudicium sind traditionell (die Bedeutung des Worts in diesem Zusammenhang ist
unklar!) schon seit dem Erscheinen der ersten Monografie zum iudicium centumviralis von
Sibrandus Tetardus Siccama, De iudicio centumviri, 1596 bis hin zu Lorenzo Gagliardi, Decemviri
e centumviri, 2002.

Vgl. auch Cujas, Observationes et emendationes, Obs. XX Cap. XXV, [in:] Opera (Anm. 5), Tom. lll,
col. 586.
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Litiskontestation, wie die Glossa ordinaria falschlicherweise annimmt*®) ohne Angst
vor der Vorentscheidungseinrede eine actio in rem erheben, weil ein gutglaubiger
Erbschaftsbesitzer nicht verpflichtet sei, zu klagen. Die Einrede ,,quod praeiudicium
haereditati non fiat“ erlosche gegen den Klager, sei er Besitzer, sei er Erbschaftsklager,

mit einem guten Grund.

Cujas verdeutlicht auch diese lex Papinians im Rahmen von Prinzip und Ausnahme der

Vorentscheidungsrede.

3.5. Das folgende Fragment ist aus dem 5. Buch der Quaestiones herausgenommen und
in den Titel Uber Ehebruch in die Digesten aufgenommen worden.

D. 48.5.38 Papinianus libro quinto quaestionum

Filium familias publico iudicio adulterium in uxorem sine voluntate patris arguere
constitutum est: vindictam enim proprii doloris consequitur.

Cujas untersucht diese und andere leges Papinians und die folgenden zwei des Ulpian,
in denen dieser dasselbe Buch der Quaestiones zitiert, zusammen.

D. 5.2.8 pr., 1 Ulpianus libro quarto decimo ad edictum

Papinianus libro quinto quaestionum recte scribit inofficiosi querellam patrem filii sui
nomine instituere non posse invito eo: ipsius enim iniuria est. sequentiloco scribit, si filius
post adgnitam litis ordinandae gratia bonorum possessionem decesserit, finitam esse
inofficiosi querellam, quae non patri, sed nomine dabatur filii. Si quis post rem inofficiosi
ordinatam litem dereliquerit, postea non audietur.

D. 34.9.4 Ulpianus libro quarto decimo ad edictum

Papinianus libro quinto quaestionum ait, si quis unum heredem quasi per falsum
adscriptum accusavit, legatum ei non auferri a coherede relictum, quem non inquietavit.

Diese Palingenesie an sich mag zwar nicht so besonders bemerkenswert sein, weil
zwei Stellen des Ulpian mit Papinianus libro quinto usw. anfangen, so sie in der
Vulgata dem Papinian zugewiesen wurden. Cujas will aber auch inhaltlich zeigen,
dass sich alle diese Stellen auf die querela inofficiosi testamenti beziehen. Er nimmt
an, der Ausdruck ,vindicta proprii doloris“ (Rache fiir den eigenen Schmerz) in D.

Bl petitor ad D.5.3.49: «per hoc apparet quod haec lex loquitur quando lis iam erat contest. in pet.

haere. ante enim nec possessor, nec petitor agere potest.»
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48.5.38 komme aus einer Darlegung, die sich auf die querela beziehe. Bei dieser
Beschwerde gehe es hauptsachlich nicht um Geld, sondern um die Verfolgung von
Unrecht. Die rechtswidrige Verletzung oder der Zorn (iniuria seu indignatio) gehore
dem Sohn. Der Vater konne daher fiir seinen Sohn gegen dessen Willen keine Klage
erheben. Die Beschwerde des pflichtwidrigen Testaments sei eine Art der actiones
iniuriae und eine bestimmte Klage wegen Unrechts, d.h. wegen der Enterbung.
Cujas zitiert einen Satz von Cicero pro Caecina, 35: ,,Die Klage auf Schadensersatz
wegen Beleidigung erlangt namlich nicht das Besitzrecht, sondern mildert durch
das Verfahren und die Geldbulte den Schmerz der verminderten Freiheit“ (actio enim
iniuriarum non ius possessionis adsequitur, sed dolorem imminutae libertatis iudicio
poenaque mitigat).

Cujas unterstreicht einen einzigen Unterschied zwischen der Beschwerde des
pflichtwidrigen Testaments und den anderen actiones iniuriae. Was andere actiones
iniuriae angeht, so entstiinden zwei verschiedene Klagerechte, d.h. fiir den Sohn und
flir den Vater, wahrend die querela inofficiosi testamenti nur fiir den Sohn entstehe.

Die Enterbung sei eine Art von Personenverletzung, die nicht den Vater und den Sohn
gleichzeitig trafen, sondern nur diesen beeintrachtigten. Cujas schildert auch diese
Texte des Papinian nach dem Schema ,,Prinzip und Ausnahme*. Bei der Erklarung der
Prozessvorbereitungen erwahnt Cujas als obiter dictum die Situation in Frankreich, dass
man die litteras regias, Lettres de Chancelerie erlangen muss, um einen Prozess einleiten
zu durfen. Und er tut durch einige Stellen Papinians24 dar, dass der Sohn, der unter der
vaterlichen Gewalt steht, ohne Genehmigung des Vaters die Klage wegen Ehebruchs
einreichen kann. Ferner verneint er, dass die Strafe des Cornelischen Gesetzes liber die
Morder den Sohn trifft, der einen Ehebrecher ermordet hat. Der Vater konne nach diesem
Gesetz bestraft werden, es sei denn, dass er die Tochter und den Ehebrecher beim
Ehebruch seiner Tochter gleichzeitig ermordet habe. Wenn er nur den einen oder einen
von beiden, und das auch erst nach der Beruhigung seines Schmerzes ermordet hat,
werde er als Morder bestraft®.

24
25

Wie z. B. D. 48.5.38, D. 48.5.6.2, D. 48.5.39.8.

Cujas erwahnt dazu weitere Eigentlimlichkeiten dieser Beschwerde, wie z. B. dass diese querela
nicht nur teilweise anwendbar sein kann, auch wenn man sie nur gegen einen von mehreren
Erben erhebt, weil sie sich gegen den Anschein des Wahnsinns und der geistigen Umnachtung
des Testators richtet.
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3.6. Das 5. Buch der Quaestiones Papinians behandelt nach Cujas’ Feststellung
hauptsachlich die Beschwerde des pflichtwidrigen Testaments und die Erbschaftsklage,
wahrend das 6. Buch die Erbschaftsklage im Allgemeinen und die actio in rem erortert.

D. 5.3.50 Papinianus libro sexto quaestionum

pr. Hereditas etiam sine ullo corpore iuris intellectum habet. 1. Si defuncto monumentum
condicionis implendae gratia bonae fidei possessor fecerit, potest dici, quia voluntas
defunctivel in hoc servanda est, utique si probabilem modum faciendi monumenti
sumptus, vel quantum testator iusserit, non excedat, eum, cui aufertur hereditas,
impensas ratione doli exceptione aut retenturum aut actione negotiorum gestorum
repetiturum, veluti hereditario negotio gesto: quamvis enim stricto iure nulla teneantur
actione heredes ad monumentum faciendum, tamen principali vel pontificali auctoritate
compelluntur ad obsequium supremae voluntatis.

Einflhrend stellt Cujas die Erbschaft als unkorperliche Sache dar. Er sagt selbst,

er komme zur Rechtsfrage (quaestio) nach Erklarung der Erbschaft zuriick. Cujas
versteht nach dem durch die Basiliken bestatigten Ausdruck kal év Toutw das Wort vel
vor in hoc servanda est in D. 5.3.50 als ,etiam“ (selbst), nicht als disjunktive Partikel
(oder). Dieses Wort fehlte in der Vulgata. Nicht nur, wenn der Erblasser seinen Erben
unter der Bedingung, ihm ein Grabmal zu errichten, eingesetzt habe, sondern auch,
wenn er ihn bedingungslos eingesetzt und ihm die Pflicht auferlegt habe, es dies zu
tun, konne ein gutglaubiger Erbschaftsbesitzer, der dem Verstorbenen ein Grabmal
errichtet hat, Anspruch auf Anwendungsersatzanspruch haben. Weil selbst ein Wille
des Erblassers, welcher nicht als Bedingung erklart wurde, einzuhalten sei, so mussten
umso mehr die Kosten, die ein gutglaubiger Erbschaftsbesitzer bezahlt habe, erstattet
werden. In dieser Weise betrachtet Cujas die Argumentationsweise des Papinian.

Er rekonstuiert einen problematischen Teil des Texts ratione doli exceptione, unter
Berufung auf drei andere Stellen aus Papinians Quaestiones namlich D. 31.67.3,
D.35.2.12 und D. 31.69.3, in denen sich die Ausdriicke ratione doli [mali] exceptionis
finden. Danach behauptet Cujas, dass aus dem Befehl des Testators keine Klage

nach strengem Recht entstehe und dass der Befehl also nicht erzwungen werden
konne. Nicht jeder Befehl erzeuge ein Schuldverhaltnis bzw. ein normales Klagerecht.
Aufgrund der Autoritat des Princeps oder des Pontifex konne man aber gezwungen
werden, den letzten Willen zu befolgen. Deswegen sei der Erbe verpflichtet, sage

der Text. Interessanterweise berichtet Cujas auch hier relativ ausfiihrlich von einem
konkreten Fall im damaligen Pariser Parlement (Lutetiae Senatus) aus dem Jahr 1536.
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3.7. Cujas erklart sodann, dass eine weitere viel schwierigere lex Uber die Erbschaftsklage
folge.

D. 5.4.10 Papinianus libro sexto quaestionum

Cum heredis ex parte instituti filius, qui patrem suum ignorabat vivo testatore decessisse,
partem hereditatis nomine patris ut absentis administraverit et pecunias distractis rebus
acceperit, hereditas ab eo peti non potest, quia neque pro herede neque pro possessore
pretia possidet, sed ut filius patris negotium curavit. negotiorum autem gestorum actio
ceteris coheredibus, ad quos portio defuncti pertinet, dabitur. illud enim utique non est
metuendum, ne etiam patris, a quo forte exheredatus est, teneatur heredibus, quasi
negotia hereditaria gesserit, cum id quod administravit non fuerit paternae hereditatis.
nam etsi negotiorum gestorum actio sit ei, cuius nomine perceptum est: ei cuius nomine
restitui aequum est. sed in proposito neque patris negotia fuerunt, qui esse desierat,
neque paternae successionis, quae fuerunt alterius hereditatis. quod si filius iste patri suo
heres extitit et movet controversiam, quod pater eius, postquam heres extitit, mortem
obierit, ille tractatus incurrit, an ipse sibi causam possessionis mutare videatur. quoniam
tamen qui negotia hereditaria gessit et debitor esse coepit, postea faciens controversiam
hereditatis ut iuris possessor convenitur, idem etiam in hoc filio respondendum erit.

Er beginnt mit der Rechtsregel, dass die Erbschaftsklage nur gegen den Besitzer

»als Erbe“ oder ,als Besitzer” erhoben werden kann. Der Grund liege darin, dass
derjenige, der eine zu einer Erbschaft gehorende Sache mit anderem Titel, z. B. ,,als
Kaufer“ besitzt, nicht liber die Erbschaft an sich, sondern nur tiber die Sache streite.
Worum es beim Besitzer ,,als Besitzer® geht, ist tatsachlich eine schwierige Frage. Cujas
erklart sie folgendermalfden: Der Besitzer, der keinen Rechtsgrund flir seinen eigenen
Besitz behaupten kann, wie. z. B. fur aut praedo, ein Dieb oder Rauber, sei Besitzer

»als Besitzer®,

Dieser Besitzer werde als derjenige, der liber die Erbschaft streite, betrachtet, solange
er keine Titel fir seinen Besitz aufere. Es lasse sich vermuten, dass derjenige, der nicht
sage oder sagen konne, warum er besitzt, Besitzer ,als Erbe“ sei. Die Erbschaftsklage
konne aulRerdem auch gegen denjenigen, qui veluti possidet ius, erhoben werden,

wie z. B. den Geschaftsfuhrer der hereditas iacens. Dieser sei kein Schuldner des
Erblassers, weil er erst nach dessen Tod die Geschafte gefiihrt habe und Schuldner
geworden sei. Ein solcher Schuldner sei Rechtsbesitzer, so die Erklarung des Cujas.

Er stellt auch hier die Regel vor, mit deren Vorkenntnis man den im Text behandelten
Fall besser verstehen kann. Die Erbschaftsklage richte sich nicht gegen den Besitzer,
der als ein Beauftragter fiir andere besitze, sondern gegen den, der fiir sich besitze.
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Daher hatten Miterben des Vaters Anspruch aus der Geschaftsfihrung ohne Auftrag
des Sohnes, aber keine Erbschaftsklage. Der Erbanteil, der dem Vater zufallen sollte,
werde nach der Anwachsung den Miterben als quod pro non scripto zufallen; was der
Geschaftsfuhrer gemacht hat, gehore nicht zur Erbschaft, weil der Vater schon vor der
Testamentseinrichtung gestorben sei.

Cujas benutzt zum Beweis fiir seine Auslegung den Text der Basiliken (B. 42.2.10) neben
anderen Stellen aus dem Corpus iuris. Die Basilika schildern den Vater dieses Falles als
To0 TTATPOG LoV HETA TO TEAEUTHOVAL KANTIOVOUOU TIAPA TIVOG YPADEVTOC.

Bevor die anderen Miterben die Erbschaft angetreten haben, so meint Cujas,

wirden die Geschafte als fiir die Erbschaft gefiihrt angesehen. Deswegen werde der
Geschaftsfuihrer sowohl als Glaubiger als auch als Schuldner der Erbschaft angesehen.
Nach der Antretung der Erbschaft werde dagegen der Sohn als Geschaftsfiihrer fiir die
Erben betrachtet. Er werde daher nicht mit der Erbschaftsklage beklagt. Es komme
nicht darauf an, in wessen Namen er sein Geschaft gefiihrt habe, sondern fiir wen er

in Wirklichkeit gehandelt habe. Wenn er, als Verwalter handelnd, eine der Erbschaft
angehorende Sache zum Verkauf gebracht habe, sei er verpflichtet, den Erben z. B. den
Erlos auf Grund der Anwachsung zuriickzuzahlen.

Cujas rekonstruiert einen unklaren Teil des Texts, nam etsi negotiorum usw., mit Hilfe
der Basilika. Er zieht die Vulgatalesart der florentinischen Variante vor und geht davon
aus, dass der Anspruch aus Geschaftsflihrung ohne Auftrag demjenigen zustehe, fiir
den die Forderung eingezogen worden sei, und zwar unter der Voraussetzung, dass
der Vertretene das Geschaft genehmigen werde. Kein Anspruch aus Geschaftsflihrung
ohne Auftrag entstehe in unserem Fall, in welchem keine Genehmigung mehr moglich
sei, weil der Vater schon gestorben ist. Die lex behandele am Ende den folgenden

Fall: derselbe Sohn, der ohne Kenntnis vom Tod seines Vaters Geschafte gefiihrt hat,
behauptet nun, dass der Vater nach dem Antritt der Erbschaft gestorben und deswegen
Erbe gewesen sei, und dass der Erbanteil des Vaters ihm als seinem Erbe gehore. Die
Frage stelle sich, ob der Erbe des Erblassers gegen den Sohn eine Erbschaftsklage
erheben konne? Aber der Sohn besitze weder ,,als Erbe“ noch ,als Besitzer®, weil eine
bekannte Rechtsregel laute: neminem sibi possessionis causam mutare posse. Papinian
bringe Einwendungen gegen diese Argumentationsweise vor und gebe eine ganz
andere Antwort. Er berufe sich auf das argumentum ad filium, wie folgt: Die vorher
aufgestellte Regel gelte, solange keine causa von auRen hinzuzugefligt wird. Die causa
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von aufRen komme vor, wenn z. B. der Eigentumer dem Dieb ein Geschenk mache oder
der Berechtigte ein Geschaft genehmige. In unserem Fall konne der Besitzgrund wegen
cognitio erroris, der Erkenntnis des Irrtums, verandert werden.

Cujas macht auch hier einen wichtigen Grundsatz und mehrere Regeln sehr klar und
schildert deutlich, wie Papinian davon abweichende komplizierte Falle vorstellt.

3.8. Das Kapitel D. 11.1. lautet: de interrogationibus in iure faciendis et interrogatoriis
actionibus. Seine elfte lex ist ein Auszug aus Papinians Quaestiones. Cujas beginnt mit
der folgenden Bemerkung: Diese lex ist zwar sehr knapp, aber lang und dunkel genug
fiir das Verstandnis der Dinge, so dass niemand sie bis jetzt richtig erlauterte?.

D. 11.1.19 Papinianus libro octo quaestionum

Sifilius, cum pro patre suo ageret, taceat interrogatus, omnia perinde observanda erunt,
ac si non esset interrogatus.

Die Vulgatalesart war noch kirzer: Si filius cum patre suo ageret (wenn ein Sohn gegen
seinen Vater klagt). Es geht um einen Rechtsstreit zwischen dem Vater und seinem
Sohn. Die Glossa hat dazu nur erklart: ,weil es kein ludicium zwischen ihnen gibt“27.

Es sei undenkbar, dass dieses triviale Problem an einer Stelle der Digesten, und zwar

in einem Fragment aus den Quaestiones Papinians behandelt wirde. Die Eingangsworte
konnten mit Hilfe der Florentina und der Basiliken (0 viog Utteg o0 TtaTpoOg Evaywv

€pwtndelg owwmnon), rekonstruiert werden: ,,Si filius, cum pro patre suo ageret.

Cujas erklart die Aufteilung des romischen Formularprozesses in zwei Teile nach seiner
Ausdrucksweise in quasi velitatio d.h. in iure und in iustum certamen®® d.h. apud iudicem.
Fragen wiirden ofter auch in iure gestellt. Dort werde gefragt, wie viele Erbanteile der
Betreffende habe, um plus petitio zu vermeiden, oder ob es ein Gewaltverhaltnis beim
peculium gebe. Cujas bestatigt, dass jemand, der eine falsche oder unwahre Antwort
gegeben habe, als derjenige, der den Prozess verweigere, betrachtet werde. Er weist
aufdie lexD. 11.1.11.4 hin, die am Ende des Paragraphen sagt, dass ein solcher den

26 C . .
«Haec lex breuis quidem est, sed comprehensione rerum longa satis et obscura admodum, adeo

ut nemo bene adhuc eam explicarit.»

Gl. interrogatus ad D. 11.1.19: «quia non est iudicium inter eos ut D. 11.1.9.2.»

Zu certamen: L. Valla, Elegantiae linguae Latinae p. 144, [in:] Opera, Tom. 1, Basileae 1540; Torino
1962, idem (S.L. Modera (ed.)), De linguae latinae elegantia, Tom | (Madrid 1999), S. 490-491.

27
28
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Prator offensichtlich missachtet hat. Er behauptet dann, dass das Stillschweigen

nicht Gestandnis, sondern Nachahmung des Abstreitens sei. Das sei eine Regel. Der
Verweigerer verachte die Wiirde des Prators und das Recht. Etymologisch gesehen,
komme das Wort contumax, von dem Wort contemnere (verachten). Unser Fragment
Papinians behandele aber den Ausnahmefall, in dem dem Schweigenden abgeholfen
wird. Cujas erlautert die lex folgendermalen: Der Sohn klage fiir seinem Vater, der
Gegner klage gegen den Vater. Die Klagen und Anspriiche wiirden gegenseitig erhoben.
In diesem Fall konne der Sohn nicht klagen, wenn er den Vater nicht verteidige. In der
Tat sagt D. 3.3.43.4, dass der Nachteil fiir den Prozessvertreter, der nicht auch die
Verteidigung wahrnehmen will, darin liege, dass ihm die Klage verweigert wird.

Cujas zahlt drei Klauseln auf, namlich das Urteil zu erfiillen (de solvendo iudicato), die
Sache zu verteidigen (de re defendenda) und nicht arglistig zu handeln (de dolo malo).
Und auf Fragen zu schweigen, bedeute, keine Verteidigung zu unternehmen. Er erklart
also unsere Stelle wie folgt: Wenn der Sohn nicht fiir seinen Vater die Verteidigung
ubernehme, konne er nicht klagen, und es konne keine Klage, kein iudicium, entstehen,
so dass keine Frage gestellt werden kdnne. Daher kdnne es auch kein Schweigen geben.

3.9.
D. 18.7.6pr. Papinianus libro vincesimo septimo quaestionum

Sivenditor ab emptore caverit, ne serva manumitteretur neve prostituatur, et aliquo
facto contra quam fuerat exceptum evincatur aut libera iudicetur, et ex stipulatu poena
petatur, doli exceptionem quidam obstaturam putant, Sabinus non obstaturam. sed ratio
faciet, ut iure non teneat stipulatio, si ne manumitteretur exceptum est: nam incredibile
est de actu manumittentis ac non potius de effectu beneficii cogitatum. ceterum si ne
prostituatur exceptum est, nulla ratio occurrit, cur poena peti et exigi non debeat, cum

et ancillam contumelia adfecerit et venditoris affectionem, forte simul et verecundiam
laeserit: etenim alias remota quoque stipulatione placuit ex vendito esse actionem,

si quid emptor contra quam lege venditionis cautum est fecisset aut non fecisset.

D. 18.7.6.1 Papinianus libro vincesimo septimo quaestionum29

Nobis aliquando placebat non alias ex vendito propter poenam homini irrogatam agi
posse, quam si pecuniae ratione venditoris interesset, veluti quod [quia Torelli] poenam
promisisset: ceterum viro bono convenire credere venditoris interesse, quod animo

29 Vgl. eine andere Teilung der Paragraphen bei Editio Taurelliana Digestorum, Florentiae 1553;

Frankfurt/M. 2004, col. 457.

64



Bemerkungen zu Jacques Cujas’ (1522-1590) Vorlesungen zu Papinians Quaestiones

saevientis satisfactum non fuisset. sed in contrarium me vocat Sabini sententia, qui
utiliter agi ideo arbitratus est, quoniam hoc minoris homo venisse videatur.

Manthe untersucht diese lex im Rahmen seiner Abhandlung uber Papinians ethische
Argumente®. Es geht in diesem Fall um den Verkauf einer Sklavin unter der Bedingung,
sie nicht frei zu lassen oder zu prostituieren. Die Stipulation nach der Interpretation
des Cujas lautet: falls der Kaufer diese Bedingungen verletzt, kann der Verkaufer

das Recht haben, die Sklavin zu abduzieren, wegzufiihren, d.h. als seine eigene zu
vindizieren oder sie freizugeben. Daflir habe man die Vertragsstrafe mit der Stipulation
hinzugefiigt®'. Es stehe zwar auRer Frage, dass die Sklavin vom Verkaufer weggefiihrt
oder freigelassen werde, wenn sie gegen die Vereinbarung gezwungen worden sei,

sich zu prostituieren. Cujas nimmt an, dass es einen Streit dahinter gegeben hat, ob
die Vertragsstrafe aus der Stipulation geltend gemacht werden kann. Und er ist der
Ansicht, dass Papinian als Fachjurist differenziere und die Sache ausgezeichnet Gse.
Was die Vereinbarung, sie nicht freizulassen, anbelange, so sei die Freilassung an sich
unwirksam. Auch die Vertragsstrafe aus der Stipulation sei nicht in Kraft getreten, weil
der Sklavin keine Freiheit gegeben werden konne. Es gehe um die Freiheit an sich als
wirkendes Resultat, nicht um die Freilassung als unwirksame Handlung. Aber was die
Bedingung, sie nicht zu prostituieren, betreffe, so konne auch die Vertragsstrafe aus der
Stipulation gegen den Kaufer durchgesetzt werden. Damit wurden sowohl der Sklavin
eine Schmach angetan als auch die Gefiihle des Verkaufers, vielleicht zugleich auch
sein sittliches Empfinden, verletzt. Papinian flige hinzu, dass man ohne Stipulation der
Vertragsstrafe auch aus der actio ex vendito klagen konnte, um auf Schadensersatz,
inid, quod interest quod emptor contra affectionem venditionis [sic] fecerit, zu klagen,
weil der Verkauf ein bona fides-Vertrag ist.

30
31

U. Manthe, Ethische Argumente im Werk Papinians, [in:] Orbis luris Romani, 2005, S. 156-158.

«In hac specie, vendidi ancillam ea lege, ne manumitteretur, vel ne prostitueretur, et si fieret
contra legem venditionis, ut ius mihi esset manus iniiciendi, id est, ius evincendae et deducendae
ancillae quasi meae: vel cavi, ut libera esset.» Zu evincatur aut libera iudicetur, vgl. Corpus luris
Civilis, Text und Ubersetzung, Bd. Ill, Heidelberg 1999: «sie [dem Kaufer von einem Dritten]
evinziert oder in einem Freiheitsprozel} fiir frei erklart wurde und [nun] aus der [den Kaufvertrag
begleitenden] Stipulation eine Vertragsstrafe eingeklagt wird»; U. Manthe, Argumente (Anm. 30)
S. 156: «die Sklavin vom Kaufer durch einen Dritten erfolgreich herausverlangt oder in einem
Freiheitsprozess fir frei erklart wurde und jetzt aus der Stipulation eine Vertragsstrafe eingeklagt
wird.» Vgl. auch eine moderne franzosische Ubersetzung: «’acheteur ayant manqué a cette
convention, la fille esclave a été reprise par son maitre.» Costa, Papiniano (Anm.1) Il, p. 81:

«& certo che la schiava stessa, o diverra libera, o ricadra in potere del venditore.» Vgl. D. 29.5.3.15.
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So erklart Cujas dieses Fragment. Er weist anschlielRend auf ein sehr interessantes
Verhaltnis zwischen D. 18.7.6 und D. 18.7.7.hin.

D. 18.7.7 Papinianus libro decimo quaestionum

Servus ea lege veniit, ne in Italia esset: quod si aliter factum esset, convenit citra
stipulationem, ut poenam praestaret emptor. vix est, ut eo nomine vindictae ratione
venditor agere possit, acturus utiliter, si non servata lege in poenam quam alii promisit
inciderit. huic consequens erit, ut hactenus agere possit, quatenus alii praestare
cogitur: quidquid enim excedit, poena, non rei persecutio est. quod si, ne poenae causa
exportaretur, convenit, etiam affectionis ratione recte agetur. nec videntur haec inter
se contraria esse, cum beneficio adfici hominem intersit hominis: enimvero poenae non
irrogatae indignatio solam duritiam continet.

Merkwurdigerweise stammt die lex 6 aus dem 27. Buch der Quaestiones Papinians,
wahrend die lex 7 aus dem 10. Buch entnommen wurde. Die Kompilatoren der Digesten
hielten in der Regel die urspriingliche Reihenfolge bei, wenn sie Fragmente von
denselben Autoren heranzogen. Warum sind die beiden Texte also derart unregelmaliig
eingeordnet worden? Es liegt auf der Hand, dass Papinian im 10. Buch die actio venditi
verneint und dass er seine Meinung im 27. Buch geandert hat. Die Annahme des Cujas ist
folgende: Tribonian habe absichtlich das Fragment aus dem 27. Buch (D. 18.7.7) zu dem
aus dem 10. (D. 18.7.6) hinzugefligt. ,,Aber die Ansicht des Sabinus stimmt mich um, der

32 sage Papinian im

deswegen die Ansicht vertreten hat, man konne mit Erfolg klagen
27. Buch, ,weil man annehmen diirfe, der Sklave sei wegen der Abrede billiger verkauft
worden.” Der Verkaufer werde also als derjenige betrachtet, der Interesse daran habe,
die Bedingungen zu erhalten, weil er die Sklavin zu einem niedrigen Preis verkauft
habe. Cujas riihmt an Papinian, dass er in dieser Hinsicht seine Aufrichtigkeit oder

Freimiitigkeit (ingenuitas) zeige. Dieses Verhalten habe als Vorbild fiir alle zu gelten®?.

32
33

«dicit enim, in contrarium me vocat Sabini sententia, qui utiliter agi ideo arbitratus est».

«haec ingenuitas Papiniani mihi valde placet, et debet omnibus esse documento.» Zur Papinians
Meinungsanderung, z. B. Antonius Schulting, Notae ad Digesta seu Pandectas, p. 468-469;
Christian F. Gliick, Pandecten, (Erlangen 1815) Bd. 17, par. 1039, S. 208-210: «Man hat den
Tribonian deshalb tadeln wollen, dal’ er beyde Stellen aus den Quastionen des Papinian
widerrufenen Meinung habe vorausgehen lassen (...). Allein ich kann ihm hierin nicht Recht
geben, sondern glaube vielmehr, daR Tribonian die Stelle aus Papinians Quastionen, welche die
erstere Meinung dieses Rechtsgelehrten enthielt, zur Erlauterung der L. 6. par. 1. D.h.t. beygefiigt
habe, um beyde Stellen mit einander vergleichen zu konnen, weil aus der L. 6. nicht deutlich zu
ersehen ist, von welcher Lex venditionis eigentlich die Rede war, bey der Papinian seine Meinung
gedndert habe.»; Costa, Papiniano, Il, p. 88: «e innegabile che Papiniano si sia ricreduto.»
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4. Schlussbemerkung

Es ist eine wichtige Aufgabe zu erforschen, wie sich humanistisch gepragte Juristen
ihrer Lehrtatigkeit widmeten. Naturlich sind dabei nicht nur Programmschriften,
sondern auch konkrete Vorlesungen zu analysieren. Einige hier vorgestellte
Kommentare des Cujas zu Papinians Quaestiones zeigen uns, dass er sich in seinen
Vorlesungen nicht ausschlief3lich auf hochst schwierige Teile des romischen Quellen
konzentriert, sondern den Zuhorer auch auf relevante Grundsatze aufmerksam
macht und offenbart, in welchen Punkten die von Papinian behandelten Falle

davon abweichen. Cujas beginnt seine Kommentare bisweilen mit der Betonung der
Schwierigkeit des betreffenden Textes, aber versucht, anscheinend dunkle Gedanken
und Argumentationsweisen Papinians mit einer klaren Lehrmethode zu erhellen.
Anders gesagt versucht er, komplizierte Stellen im Rahmen des Rechtssystems im
Ganzen einzuordnen. Seine obiter dicta zum damaligen franzésischen Recht scheinen
dazu gedient zu haben, ein besseres Verstandnis der Studenten zu erreichen. Durch
die in den Opera re-konstruierten Kommentare kann man erkennen, dass seine
Vorlesungen sehr sorgfaltig und methodisch vorbereitet wurden®* und auch fiir
diejenigen Studenten verstandlich waren, die nicht mit Judiz begabt waren, aber
Grundkenntnisse hatten. Doch sind noch weitere Beispiele erforderlich, um unsere
These bestatigen zu konnen.
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SUMMARY

Some Remarks on the Lectures on Papinian’s Quaestiones
Held by Jacques Cujas (1522-1590)

Jacques Cujas, the most eminent French legal humanist, held the lectures on Papinian’s
Quaestiones, one of the most excellent but obscure legal works. Cujas reconstructed all
leges from the Quaestiones according to the original order of 37 books (libri). This article
examines commentaries on D.[Digesta lustiniani] 1.16.5 (delegation of jurisdictional
functions), D. 2.11.15 (tutor’s promise to appear in court), D. 2.14.38 (public law and private
pacts), D. 5.3.49 (suit brought by the possessor in good faith of an inheritance and the
petitio hereditatis filed by an heir), D. 48.5.38 together with D. 5.2.8pr.-1 and D. 34.9.4
(criminal proceeding brought by a son in power against his wife for adultery, action

for undutiful will, action for insult and dolorem mitigare), D. 5.3.50pr.-1 (exceptio doli
opposed by a possessor in good faith for the expense of monument), D. 5.4.10 (petitio
hereditatis and an action for unauthorized administration), D. 11.1.19 (interrogatio in iure
to which a son did not answer), and D. 18.7.6pr-1. together with D. 18.7.7 (a penalty agreed
upon by the parties).
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Bemerkungen zu Jacques Cujas’ (1522-1590) Vorlesungen zu Papinians Quaestiones

The examination of these several lectures on this masterpiece of Papinian sheds light

on Cujas’ extraordinarily talented lecture methods on difficult texts of Papinian. At first

Cujas gave his students the necessary basic knowledge of principles or rules and then

he explained that each case in question treated by Papinian was somehow of deviating
nature, and that Papinian therefore did not apply the principles or rules directly to solve
the legal problems. In other words, the applicable ius singulare and suitable reasoning used
by Papinian had to be found very carefully. In addition, he sometimes referred to French
law or legal practice of his time. That might have been helpful for the students as well.
Cujas showed himself to be not only an interpreter but also an instructor of Roman law par
excellence.
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PUSCIZNA. KADUK. ODUMARSZCZYZNA.
KILKA UWAG O TERMINOLOGII DAWNEGO PRAWA POLSKIEGO

Abstrakt

Studia terminologiczne obejmujace badania nad znaczeniem wyrazéw napotkanych

w zrédtach niosa dla historykow prawa szczegolng wartosé. Mimo to, we wspétczesnych
podrecznikach akademickich do nauki historii prawa stosunkowo niewiele miejsca
poswieca sie staropolskiej terminologii prawniczej, w tym nomenklaturze dotyczacej
spadkow bezdziedzicznych. Autorzy pomocy dydaktycznych dla studentow, opisujac
obowiagzujace w dawnej Rzeczypospolitej zasady spadkobrania, zawezaja swoje wywody
do niezbednego, ograniczonego wymogami podrecznika, minimum. Uzywajac w tym celu
terminow kaduk i puscizna, postuguja sie nimi zamiennie, nie wskazujac potencjalnych
roznic w ich znaczeniu. Nie przedstawiajg tym samym genezy i ewolucji semantycznej,
jakiej na przestrzeni wiekow wyrazy te ulegty. Ponadto pojawiajace sie w zrodtach terminy
odumarszczyzna, wzglednie odumarlizna, poza nielicznymi wyjatkami nie s3 w najnowszych
podrecznikach odnotowywane ani tym bardziej wyjasniane. Rodzi to powazne obawy

o stopniowe ograniczanie przekazywanych z zakresu historii prawa tresci. W zwigzku

z powyzszym zasadne wydaje sie zbadanie, czy wspomniane terminy sg synonimami

i czy uzasadnione jest ich zamienne uzywanie. W tym celu warto przypomniec znaczenie
stdw kaduk, puscizna i odumarszczyzna, siegajac do dawnych stownikéw jezyka polskiego,
stownikow tacinsko-polskich, wybranych tekstow zrodtowych oraz pogladdw wyrazanych
przez historykéw dawnego prawa polskiego: Maciejowskiego, Burzynskiego, Dutkiewicza,
Bandtkiego czy Dabkowskiego, ktorzy korzystajac z réznych, takze niedostepnych dzis juz
zrédet, tematyke i terminologie prawa spadkowego dogtebnie badali.

Stowa kluczowe: spadek bezdziedziczny, kaduk, puscizna, odumarszczyzna
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“PUSCIZNA”. “KADUK”. “ODUMARSZCZYZNA”.
A FEW COMMENTS ON THE TERMINOLOGY OF OLD POLISH LAW

Abstract
Terminological studies, including research on the meaning of words encountered
in sources, are of particular value to legal historians. Despite this, in modern academic
textbooks on the history of law, relatively little space is dedicated to the old Polish legal
terminology, including the nomenclature regarding heirless inheritances. The authors
of books for students, when describing the rules of inheritance applicable in the former
Polish-Lithuanian Commonwealth, reduce their arguments to the necessary minimum,
limited by the requirements of the textbook. Using the terms “kaduk” and “puscizna”
for this purpose, is interchangeable, without indicating any differences in the meaning
of both words. Therefore, they do not present the origins and evolution of the
meaning that these words have undergone over the centuries. Moreover, the terms
“odumarszczyzna” or “odumarlizna” that appear in the sources, with a few exceptions,
are not recorded or explained in the latest textbooks. This raises serious concerns about
the gradual limitation of the content transmitted in the field of legal history Therefore,
it seems reasonable to examine whether the terms mentioned above are synonyms
and whether their interchangeable use is justified. For this purpose, it is worth recalling
the meaning of the words “kaduk”, “puscizna” and “odumarszczyzna”, referring
to old Polish dictionaries, Latin-Polish dictionaries, selected source texts and views
expressed by historians of old-Polish law: Maciejowski, Burzynski, Dutkiewicz, Bandtkie
or Dabkowski, who, using various sources, including those no longer available today,
thoroughly researched the subject and terminology of inheritance law.

Key words: heirless inheritance, escheat, legacy, odumarszczyzna

1. Wstep

W artykule z 1983 r. Jozef Matuszewski zwrdcit uwage na szczegdlng wartosé, jaka

dla historykéw niosg studia terminologiczne obejmujace badania nad znaczeniem
wyrazow napotkanych w zrodtach. Podkreslajac aspekt filologiczny ich pracy, autor
ostrzegat jednoczesnie przed niebezpieczenstwami, na ktére narazony jest badacz
tekstow zrodtowych: wieloznacznoscia lub zmiennoscia znaczen uzytych w nich
termindw oraz ryzykiem btednej, czesto opartej jedynie na intuicji, interpretacji
prowadzacej do zgubnych w skutkach wnioskéw i ocen’. Majac na uwadze przytoczone

' J. Matuszewski, Putapki Sredniowiecznej taciny, ,,Czasopismo Prawno-Historyczne” 1983,

t. XXXV, z. 1, s. 1-28. Wiecej o znaczeniu jezykoznawstwa i nauk pomocniczych dla warsztatu
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przez J. Matuszewskiego przyktady pomytek popetnionych przez uznanych,
doswiadczonych mediewistow, ktérych zwiodta rutyna, przy przeprowadzaniu analizy
lingwistycznej nalezy zachowac najwyzsza ostroznos¢ oraz wstrzemiezliwos¢ przed
pokusa przyjmowania za pewnik przektadéw i wyjasnien, ktore dla interpretujacego
tekst sg ,,najwygodniejsze” i ,pasuja” do przyjetej przez niego koncepcji. Chociaz autor
odnidst sie w swojej publikacji przede wszystkim do ttumaczen sredniowiecznych
tekstow tacinskich, to zawarte w niej uwagi i wskazéwki majg wymiar uniwersalny,
warto je wiec uwzglednic¢ przy badaniach nad terminologia prawniczg stosowana takze
w pozniejszych okresach.

Pretekstem do podjecia ponizszych rozwazan byto powszechnie przyjete

we wspotczesnych podrecznikach akademickich do nauki historii prawa stawianie
znaku réwnoéci miedzy puécizna i kadukiem?. Ich autorzy w wiekszoéci bezkrytycznie
przyjmuja, ze oba wyrazy maja takie samo znaczenie; co najwyzej, jak cze$¢ z nich
podkresla, uzywano ich w ré6znych epokach. Student nie znajdzie w adresowanych
do niego opracowaniach szerszych informacji, ani na temat genezy, ani ewolucji
znaczeniowej, jakiej na przestrzeni wiekow terminy te ulegty.

Czy takie podejscie autorow jest uzasadnione i rzeczywiscie mamy do czynienia

z synonimami? A moze jest to uproszczenie, ktére wymagatoby wyjasnienia? Co wiecej,
w zrédtach i piSmiennictwie pojawia sie kilka termindw czesto uzywanych zamiennie:
kaduk, puscina, puscizna, odumarlizna, odumarszczyzna i obumarszczyzna. Rodzi sie
pytanie, czy s to wyrazy bliskoznaczne, czy wrecz rownoznaczne. Poszukiwanie

historyka prawa; zob. takze J. Matuszewski, Filologia w stuzbie historii, [w:] idem, Pisma
wybrane, t. IV, £6dz 2001, s. 5-33.

»Puscizna zwana takze kadukiem stanowita bezdziedziczny majatek”, S. Ptaza, Historia prawa
na tle poréwnawczym, cz. |, Krakéw 2002, s. 306; ,W razie braku krewnych uprawnionych

do spadku stawat sie on puscizna (kadukiem), przypadajaca panujacemu”, T. Maciejewski,
Historia ustroju i prawa sgdowego Polski, Warszawa 2008, s. 145; ,,Majatek taki stanowit
puscizne, zwang pozniej kadukiem”, J. Bardach, B. Lesnodorski, M. Pietrzak, Historia

ustroju i prawa polskiego, Warszawa 2009, s. 171; ,,Spadek nieobjety przez spadkobiercoéw
ustawowych lub testamentowych byt tak zwanga puscizna albo kadukiem”, W. Uruszczak,
Historia panstwa i prawa polskiego, t. 1 (966-1795), Warszawa 2010, s. 308. Inni autorzy, cho¢
nie uzywaja terminu kaduk, wprost utozsamiaja puscizne ze spadkiem bezdziedzicznym:

»W razie braku krewnych, ktorzy mieli prawa spadkowe, spadek stawat sie puscizna,

ktora przypadata panujgcemu”, B. Lesinski, W. Rozwadowski, Historia prawa sgdowego. Zarys
wyktadu, Poznan 2007, s. 163.
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na nie odpowiedzi sktania do blizszego przyjrzenia sie pochodzeniu i znaczeniu
wspomnianych okreslen. W tym celu siegna¢ nalezy do stownikow, literatury
historycznoprawnej i zrodet.

2. Znaczenie terminu kaduk

Zacznijmy od przypomnienia znaczenia terminu kaduk. Jest to wyraz pochodzacy

od tacinskiego stowa caducus, -a, -um, ktére ttumaczy¢ mozna jako: spadajacy, spadty,
majacy zginaé, przemijajacy, staby, chory, zwiedty, bezpotomny, opustoszaty®. Jego
wieloznacznosc sprawita, ze spolszczonym terminem kaduk okreslano w dawnej
Polsce m.in. choroby, takie jak epilepsja i padaczka®, czego potwierdzenie znajdziemy
choéby w XVIlI-wiecznym stowniku polsko-tacifskim®. Przede wszystkim jednak
wyraz kaduk znalazt zastosowanie w jezyku prawniczym jako okreslenie instytucji
prawa spadkowego. Powszechnie przyjmuje sie - w tej kwestii w literaturze panuje
zgodnosc - ze przez kaduk nalezy rozumie¢ majatek bezdziedziczny, niezapisany

w drodze testamentu i nieobjety przez spadkobiercéw®. Przez prawo kaduka
natomiast - przystugujacy panujacemu (wzglednie wtascicielowi débr ziemskich)
przywilej do objecia takiego spadku’. Z czasem, w drodze praktyki usankcjonowanej
od XVI w. przez kolejne konstytucje sejmowe, wyksztatcita sie zasada, w mys| ktorej
dobra bezdziedziczne po zmartym szlachcicu wtadca miat obowigzek w okreslonym
terminie nadac zastuzonym przedstawicielom stanu szlacheckiego (tzw. panis bene
merentium). Poniewaz celem naszej publikacji nie jest szczegbétowe przedstawienie

Stownik tacinsko-polski, t. 1, wyd. S. Czerski, Wilno 1822, s. 182; Stownik tacirisko-polski,
t. I, wyd. F. Bobrowski, Wilno 1841, s. 296; Nowy stownik podreczny tacinsko-polski, wyd.
t. Koncewicz, Warszawa 1924, s. 110; Stownik tacinsko-polski, t. |, wyd. M. Plezia, Warszawa
1998, s. 392; Stownik tacinsko-polski dla prawnikow i historykow, wyd. J. Sondel, Krakow
2005, s. 118.

Zob. J. Matuszewski, Morbus comitialis czyli kaduk, [w:] idem, Pisma wybrane, t. Il, £6dz
2000, s. 340.

Stownik polsko-tacinski ze skarbu Ksiedza Knapiusza societatis JESU wybrany a przeszlo
dwomasty stow poczgtkowych nad to stow i imion rodzaiami i odmianami tudziez
porzgdnym zebraniem pisarzow tacinskich podtug wiekow taciny utozonym pomnozony
przez M. Benedykta Woronowskiego S. J. we dwdch tomach zawarty z dozwoleniem
zwierzchnosci, t. |, wyd. G. Knapski, Kalisz 1769, s. 329.

J. Bardach, Historia panstwa i prawa Polski, t. 1, Warszawa 1965, s. 306.

P. Dabkowski, Prawo prywatne polskie, t. Il, Lwow 1911, s. 60.

N o
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ewolucji prawa kaduka na ziemiach polskich, zainteresowanego czytelnika odsytamy

w tym miejscu do najwazniejszych konstytucji sejmowych® i wybranej literatury®. Warto

jednak uzupetnic, ze termin kaduk po raz pierwszy w tekstach konstytucji sejmowych

pojawit sie w roku 1562 i ze od XVII w. nabrat szerszego znaczenia - uzywano go juz

nie tylko w odniesieniu do spadku bezdziedzicznego przejmowanego przez panujacego,

ale takze dla okreslenia innych débr przypadtych krélowi w drodze konfiskat

czy darowizn'®.

3. Puscizna i kaduk w stownikach

Podobnie jak w przypadku terminu kaduk, takze stowo puscizna cechuje wieloznacznosc.

Na wstepie wypada wyjasnic, ze w jezyku polskim funkcjonowat zaréwno termin

puscizna, jak i puscina. Stownik staropolski Polskiej Akademii Nauk, obejmujacy polskie

stownictwo od czaséw najdawniejszych do 1500 r., zna oba okreslenia, przy czym

10
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»,Dobra na Kréla jego Mitosci przypadajace” z 1562 r., Volumina Constitutionum [dalej: VC],
t. 11 (1550-1609), vol. 1 (1550-1585), opr. S. Grodziski, I. Dwornicka, W. Uruszczak, Warszawa
2005, s. 105; Statut Aleksandrow z 1565 r., VC, t. Il, vol. 1, s. 166; ,,0 dobrach iuris caduci

i wakancyjach” z1576r.,VC, t. Il, vol. 1, s. 371; ,,0 kadukach” z 1588 ., VC, t. Il (1550-1609),
vol. 2 (1587-1609), opr. S. Grodziski, Warszawa 2008, s. 64; ,,0 cudzoziemcach” z 1607 r.,
VG, t. Il, vol. 2, s. 340; ,,0 kadukach” z 1607 r., VC, t. II, vol. 2, s. 345-346; ,,0 indygenatach

i nobilitacjach” z1641r.,VC,t. IV (1641-1668), vol. 1 (1641-1658), opr. S. Grodziski,

M. Kwiecien, K. Fokt, Warszawa 2015, s. 18; ,,Prawa kardynalne” art. XXIll z 1768 r., Volumina
Legum. Przedruk zbioru praw staraniem XX. Pijaréw w Warszawie, od roku 1732 do roku 1782
wydanego [dalej: VL], wyd. J. Ohryzko, Petersburg 1860, t. VII, fol. 601; ,Kaduki” z 1778 r.,
VL, t. VIII, fol. 955.

W. Dutkiewicz, Program do egzaminu z historyi praw, ktore w Polsce przed wprowadzeniem
Kodexu Napoleona obowigzywaty, z. 2, Warszawa 1863, s. 118-121; P. Burzyniski, Prawo
polskie prywatne, t. Il, Krakdw 1871, s. 320-328; P. Dgbkowski, Prawo prywatne..., s. 60-64;
J. Matuszewski, Problem konfiskaty dobr szlacheckich w dawnej Polsce, [w:] Pisma wybrane,
t. 1, £6dz 2000, s. 5-10; K. Gozdz-Roszkowski, O obowigzku rozdawania skonfiskowanych
dobr ziemskich w ustawodawstwie polskim XVII-XVIll wieku, ,,Studia z Dziejow Panstwa

i Prawa Polskiego” 2000, t. V, s. 151-158.

J.S. Matuszewski, Kaduk, [w:] Wielka Encyklopedia Prawa, t. XXIIl, Historia ustroju

i prawa na ziemiach polskich, http://wikiprawna.com.pl/index.php?title=KADUK (dostep:
20.07.2020). Takze P. Dgbkowski, ktory wyraznie podkresla potrzebe odrdznienia kaduka
od konfiskaty majatku ttumaczy, ze zewnetrzny skutek, jaki przynosit kaduk i konfiskata,
spowodowat podciggniecie w ustawodawstwie i literaturze obu poje¢ pod jedna nazwe,
Prawo prywatne..., s. 64.
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wyroznia je jako osobne hasta. Ich znaczenie czesciowo jednak pokrywa sie. Autorzy
stownika zaréwno puscine, jak i puscizne, ttumacza miedzy innymi, jako: ,,dobra
(ruchome lub nieruchome) przypadajace komus w spadku po $mierci wtasciciela”,

ale takze ,,spadek” lub ,spadek bezdziedziczny”11

. Mozna zatem uznad je za wyrazy
réwnoznaczne'?. Warto tez zauwazy¢, ze w przedstawionej przez autoréw definicji
przyjeto zaréwno ttumaczenie ogdlne (spadek), jak i waskie (spadek bezdziedziczny).
Na marginesie dodajmy, ze we wspomnianym stowniku nie znajdziemy wyjasnienia
stowa kaduk, co moze oznaczac, ze przed XVI stuleciem termin ten nie pojawiat sie,
przynajmniej powszechnie, w przestrzeni jezykowej. Aby sprawdzi¢ wiec, czy wyrazy
kaduk i puscizna byty traktowane jako synonimy, nalezy siegnac¢ do stownikéw jezyka
polskiego, obejmujacych stownictwo okresu pdzniejszego.

Autor jednego z najstarszych - Samuel Linde definiuje wyraz puscizna jako: ,to co kto

)

po Smierci komu zostawuje”, ,spadek po krewnym?, ,,zbidr wszystkich rzeczy

i wszystkich praw zmartego”. Przytacza rowniez przyktady uzycia stowa puscizna
w praktyce, jednak w zadnym przypadku nie wspomina o spadku szczegdlnego
rodzaju, jakim jest spadek bezdziedziczny'®. Inaczej natomiast ttumaczy termin

kaduk - jako ,majetnoé¢ opuéciata”'*

»15

, a przymiotnik ,,opusciaty” jako ,opuszczony

od wszystkich”, ,,bez mieszkancow” >, a wiec takze taki, ktéry pozostaje

bez spadkobiercéw. Linde rozumie wiec przez puscizne kazdy spadek, nie ograniczajac
jej znaczenia wytacznie do spadku bezdziedzicznego - na ten bowiem rezerwuje
szczegolne okreslenie: kaduk.

Pozniejsi tworcy stownikow jezyka polskiego takiego rozréznienia nie wprowadzaja.

Autorzy stownika wydanego przez Orgelbranda oprocz znaczen przytoczonych

przez Lindego opisuja puscizne jako ,,spadek nie majacy prawnego nastepcy”'®,

)

za$ Niedzwiedzki i Krél rozumiejg przez nig zaréwno ,,schede”, ,,spadek po krewnym?”,

" Autorzy podaja takze inne formy: pusczizna, puscziszna, pusczyna, puscysna. Dodajmy,

ze stowu puscina przypisuja ponadto jeszcze dwa inne, niezwigzane z prawem spadkowym
znaczenia, mianowicie: ,pustynia” oraz ,wyludniona, porzucona osada”, Stownik
staropolski, t. VI, z. 6(46), wyd. S. Urbanczyk, Wroctaw 1976, s. 408-4009.

Za stowa rownoznaczne uznaje je np. P. Burzynski, Prawo polskie..., s. 321.

Stownik jezyka polskiego, t. 2, cz. 2, wyd. S. Linde, Warszawa 1811, s. 1278.

Stownik jezyka polskiego, t. 1, cz. 2, wyd. S. Linde, Warszawa 1808, s. 932.

Stownik jezyka polskiego, t. 2, cz. 1, wyd. S. Linde, Warszawa 1809, s. 538.

Stownik jezyka polskiego, wyd. M. Orgelbrand, Wilno 1861, s. 1331.

12
13
14
15
16
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jak i ,spadek bezdziedziczny; kaduk”'’. U schytku wieku XX termin puscizna znika

ze stownikow jezyka polskiego. Pojawia sie w nich natomiast wyraz ,spuscizna”,
ktory w stowniku PWN definiowany jest jako ,to co zostaje w spadku po kims; spadek,
dziedzictwo”'®. Jego pojecie pokrywa sie wiec ze znaczeniem uzywanego wczeéniej
terminu puscizna'®.

Warte odnotowania sg réwniez ttumaczenia wyrazu puscizna, jakie przyjeli autorzy trzech

stownikow polsko-tacinskich z XVIII i XIX w. Wedtug najstarszego, wspomnianego juz

320

autorstwa Knapskiego, ,,puscizna po kimkolwiek” to ,,bona carentia haerede””", a wiec

dobra bez dziedzica. J.K. Trojanski natomiast opisuje puscizne stowami: ,,haereditas,

»21

bona; quod ad quem ex heriditate pervenit”*", czyli: spadek, dobra, to, co komus

ze spadku przypada. Wreszcie Bielikowicz ttumaczy puscizne jako ,fortunae, quas

922

aliquis reliquit; res ab aliquo relicta”** - a wiec majatek, ktory ktos pozostawit lub rzecz

po kim$ pozostata, przez kogo$ pozostawiona.

Czy nalezy zatem utozsamiac puscizne wytacznie ze spadkiem bezdziedzicznym,
ktory pozostat bez spadkobiercy? Czy zakres pojeciowy wyrazéw kaduk i puscizna
SciSle sie pokrywaja? Niestety, stowniki nie przynosza w tej kwestii jednoznacznej
odpowiedzi.

4. Historycy prawa o pusciznie i kaduku

Przesledzmy, jak na te kwestie zapatrywali sie historycy prawa polskiego. Wiekszosé
XX-wiecznych badaczy uzywa termindw puscizna i kaduk zamiennie. Zdaniem Bardacha
majatek bezdziedziczny ,stanowit puscizne zwang pdzniej kadukiem”, wtasnosé
ziemska monarchy ,zwiekszata sie przez wykonywanie prawa puscizny”, wreszcie

' Stownik jezyka polskiego, t. V, wyd. J. Kartowicz, A. Krynski, W. NiedZwiedzki, Warszawa 1912,

S. 446.

Stownik jezyka polskiego, t. lll, wyd. M. Szymczak, Warszawa 1996, s. 290.

Na marginesie dodajmy, ze termin ,,spuscizna” w stowniku S. Lindego ttumaczony jest
jako ,dopuszczenie, dopust”, i nie przypisuje mu sie znaczenia zwigzanego ze spadkiem,
Stownik jezyka polskiego, t. lll, vol. V, wyd. S. Linde, Warszawa 1812, s. 578.

Stownik polsko-tacinski.. ., t. I, wyd. G. Knapski s. 565.

Stownik polsko-tacinski do szkolnego uzycia, wyd. J.K. Trojanski, Wroctaw 1819, s. 347.
Stownik polsko-tacinski, t. I, wyd. A. Bielikowicz, Krakow 1866, s. 1260.
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srozszerzenie spadkobrania na dalszych krewnych (...) prowadzito do ograniczenia
puscizny zaréwno monarchy, jak i feudatéw”?®. Znak réwnosci miedzy puscizna

i kadukiem, podobnie jak przywotani wczesniej autorzy podrecznikdéw akademickich,
wprost stawia takze Dabkowski**. Znawca prawa spadkowego, Kazimierz Kolafczyk,

w swoim dziele poswieconym tej materii uzywa terminu puscizna tylko raz. Pisze:

»W r. 1390 toczy sie przed sagdem wielkopolskim spor, w ktérym przedmiotem jest

m.in. jaka$ puscizna, a wiec spadek”®®. Autor nie dodaje jednak, o jaki spadek chodzi.
Skoro jednak mowa o sporze, niewykluczone, ze swoje roszczenia wysuwali do niego
spadkobiercy, spadek nie byt wiec bezdziedziczny. Na podstawie tych kilku wypowiedzi
rowniez nie znajdziemy odpowiedzi na nasze pytanie.

Znacznie gtebiej problem ten analizowali badacze dawnego prawa polskiego w wieku
XIX. Jeden z pionierdw tej dziedziny nauki, Joachim Lelewel, mianem puscizny okreslat
dobra pozostate po osobie zmartej bezpotomnie. Nie nalezaty one odtad do nikogo -
uzasadniat - stajac sie ponownie wtasnoscia pierwszej osoby, ktéra dokonata
,wewtaszczenia”. Lelewel wskazat w tym miejscu réznice miedzy puscizna a spadkiem,
czyli dziedzictwem, ttumaczac przyktadowo, ze gdy bratankowie przejmowali majatek
po bezdzietnie zmartym stryju ,,nie brali go jako spadek, tylko jako puscizne”. Dziatanie
takie Autor przyréwnat nawet do grabiezy rzeczy. Stwierdzit jednoczesnie, ze kazdy
spadek, zanim zostat objety przez nowych wtascicieli, byt najpierw puscizna. Dopiero
po wydaniu Statutu wislickiego, jak dowodzi Lelewel, przejmowanie majatku po stryju,
z racji swojej powszechnosci, zaczeto by¢ traktowane nie jak grabienie puscizny, ale
jako spadek, a w konsekwencji ,,zatarto znaczenie puscizn, i to nazwanie Smiesznem

i niezrozumiatem uczynito”. Tylko w przypadku, gdy zmarli nie mieli zadnych krewnych,
ich dobra jako puécizny przejmowali ksigzeta®.

Karol Dunin opisujacy zwyczaje panujace na Mazowszu, podzielit stanowisko Lelewela,
Ze majatek stawat sie puscizna - rzecza niczyja, wytacznie wtedy, gdy zmarty byt
jedynym do niej uprawnionym, czyli nie posiadat dzieci. Te bowiem, jak twierdzit,
jeszcze za zycia ojca miaty do majatku prawo. W takim przypadku, jako ze od chwili

23
24
25
26

J. Bardach, Historia panstwa..., s. 264, 306, 509.

P. Dabkowski, Prawo prywatne..., s. 60.

K. Kolanczyk, Najdawniejsze polskie prawo spadkowe, Poznan 1939, s. 224.

J. Lelewel, Poczgtkowe prawodawstwo polskie cywilne i kryminalne do czasow
jagiellonskich, Warszawa 1828, s. 32-36.
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Smierci wtasciciela jego dobra nie byty ani przez chwile opuszczone, nie mozna byto
mowic w stosunku do nich jak o pusciznie. Podobny skutek miat miejsce w razie
adopcji i przyjecia do rodziny osoby obcej, ktéra po Smierci przysposabiajacego
obejmowata majatek na wtasnosc jako spadek. Pierwotnie - podaje dalej Dunin -
ksigzeta przejmujacy puscizny odsprzedawali prawo do nich osobom, ktérym wedtug
domyslnej woli spadkodawcy majatek sie nalezat, potem odstepowali je bezptatnie,

z czasem zrzekli sie prawa do puscizn na rzecz dalszych krewnych27

. Na poparcie swojej
tezy Dunin przytacza fragment Statutu panow rady ksiecia Ziemowita z 1421 r.: ,Iltem
guandoqunque una persona de alia poneret questionem de haereditatibus, pecuniis
vel quibusvis aliis bonis mobilibus et immo[bi]libus, nomine et ratione derelictorum
vulgariter puscina dictorum etc.”?®, Wynika z niego, ze mianem pusciny pospolicie
(vulgariter) nazywano wszelkiego rodzaju dobra opuszczone (przez zmartego), ktére jak

czytamy, moga by¢ przedmiotem jakiejs skargi.

Wactaw Maciejowski w swoim wielotomowym dziele poswieconym prawodawstwom
stowianskim wielokrotnie porusza zagadnienia zwigzane z puscizna. Niestety, jego
rozwazania nie zawsze sg spojne, czesto niejasne, a sam autor kilkukrotnie wykazat sie
niekonsekwencja. W rezultacie cata jego prace, w tym wywody poswiecone kwestii
puscizn i kadukéw, wnikliwej krytyce poddat Walenty Dutkiewicz?.

Maciejowski zaczyna swojg analize od stwierdzenia, ze nabycie wtasnosci mogto
nastapic albo prawem puscizny, albo prawem dziedzictwa®. Teza ta juz na wstepie
spotkata sie z zarzutem ze strony Dutkiewicza, ktory zauwazyt, ze ,prawem puscizny
nikt wtasnosci nie nabywat” - jedynie, jak ttumaczy, w konsekwencji powstania
puscizny po $mierci wtasciciela, krél na mocy prawa kaduka przejmowat taki majatek
na wtasno$¢, i dopiero w wyniku nadania krélewskiego nabywata go szlachta®'. Takze
naszym zdaniem sformutowanie ,prawo puscizny”, ktérego Maciejowski zresztg

27
28
29

K. Dunin, Dawne mazowieckie prawo, Warszawa 1880, s. 140-143.

Ibidem, s. 140.

W. Dutkiewicz, Spostrzezenia nad Historyg prawodawstw stowianskich przez Wactawa
Maciejowskiego doktora prawa i profesora, sedziego Trybunatu Cywilnego I-ej Instancyi
Wojewddztwa Mazowieckiego wydang w latach 1832, 1835, Warszawa 1870.

W.A. Maciejowski, Historya prawodawstw stowianskich, t. IV, Warszawa Lipsk 1835, s. 391.
Sam podziat na puscizne i dziedzictwo tj. spadek jest zbiezny z pogladami Lelewela

i Dunina.

W. Dutkiewicz, Spostrzezenia..., s. 90.
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nie wyjasnia, moze budzi¢ watpliwosci, skoro, jak zaznaczyt Lelewel, dobra byty
po prostu grabione, czyli bez tytutu prawnego przejmowane przez dalszych krewnych®?.

Maciejowski podaje dalej, ze w keczyckiem puscizng nazywano dobra ,opuszczone
czyli bezdziedziczne”, ale juz w Polsce mianem tym okreslano dobra pozostate

po duchownym?®3. Z tym drugim zdaniem ponownie nie zgodzit sie Dutkiewicz,
twierdzac, ze nie ma na to zadnego potwierdzenia w Zrédtach®*. W dalszym

wywodzie Maciejowskiego chaos poteguje jego ttumaczenie, ze ,przepisy o pusciznie
czyli odumarszczyznie (odumarliznie) jak ja teraz nazywano”*® miaty zastosowanie:

po pierwsze do dobr pozostatych po osobie, ktdra zostata nimi ,,obdarowana przez rzad”
[nadanych przez monarche - M. G.] lub do majatkéw pozostatych po chtopach

lub kupcach, po drugie zas do débr lennych: jesli lennik zmart bezdzietnie lub osadzony
na prawie rycerskim nie petnit postug wojskowych. W obu przypadkach dobra trafiaé
miaty do kréla prawem puscizny®®. Dutkiewicz nie tylko zarzuca Maciejowskiemu
nieuzasadnione utozsamianie puscizny z odumarszczyzna, ale podkresla, ze kaduk
(ktéry Maciejowski zréwnuje z puécizna®’) nie odnosit sie do ,,jakosci” tychze débr (czyli
jak przypuszczamy ich statusu prawnego), tylko do przypadku braku spadkobiercow

do 6smego stopnia pokrewierstwa®®.

Zdaniem kolejnego z badaczy dawnego prawa polskiego - Jana W. Bandtkiego -
o pusciznie mozna byto méwié w przypadku bezpotomnej émierci spadkodawcy®.
W innym swoim dziele wyjasnia jednak, ze puscizny to ,spadki bez testamentu

32 Maciejowski uzywa sformutowania ,prawidta puscizny” réwniez w odniesieniu do débr

lennych: ,,dobra li tylko w posiadtos¢ oddane, szty na synow zmartego podtug prawidet
puscizny (...) zas oddane w dziedzictwo spadaty i na braci zmartego”; W.A. Maciejowski,
Historya prawodawstw stowianskich, t. |, Warszawa 1832, s. 134.

W.A. Maciejowski, Historya prawodawstw... t. 1V, s. 391.

W. Dutkiewicz, Spostrzezenia..., s. 90.

O odumarszczyznie (odumarliznie) szerzej piszemy ponize;.

W.A. Maciejowski, Historya prawodawstw..., t. 1V, s. 392-393.

Wedtug Maciejowskiego w Polsce i na Wegrzech w wieku XV ,,odumarlizny te z pusciznami
w jednym postawione rzedzie nazwe kadukow uzyskaty”, Historya prawodawstw
stowianskich, t. V, Warszawa 1865, s. 124.

W. Dutkiewicz, Spostrzezenia..., s. 93.

Pisze o tym w odniesieniu do szlachty ,,pod imieniem puscizny” przejmujacej majatek

po zmartych bez potomstwa kmieciach i chtopach, J.W. Bandtkie, Prawo prywatne polskie
napisane i wyktadane przed rokiem 1830 w b. Warszawskim Aleksandryjskim Uniwersytecie,
Warszawa 1851, s. 28.
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i sukcesoréw zostajace”’. Co ciekawe, Bandtkie uzywa takze sformutowania
,bezpotomne puscizny”*'. Czy istniaty zatem inne puscizny - po osobach posiadajacych
dzieci? A moze chodzi po prostu o spadki po zmartych bezpotomnie?

O pusciznie wypowiedziat sie takze Piotr Burzynski, ktory poswiecit jej osobny rozdziat
swojego dzieta o prawie prywatnym®?. Réwniez jego wywéd spotkat sie z krytycznymi
uwagami Dutkiewicza®®. Na wstepie swoich rozwazan Burzynski przywotat artykut
Statutu wislickiego: ,Et prohibemus omnino, quod filiae in hereditatibus, quae puscina

vulgariter dicitur, non succedant: ubi vero aliqui sine prole decesserint proximiores

»44

ipsorum hereditates obtineant et ipsis in eisdem succedant”™". Z fragmentu tego

wynika, ze corki nie mogty obejmowac dziedziny/spadku powszechnie nazywanego
puscing, jesli zas ktos zmart bezpotomnie, spadek po nim mieli objaé jego blizsi
krewni.

Kluczowe bedzie w tej kwestii ustalenie znaczenia zwrotu sine prole. Mozna

zastanowic sie, czy uzywajac go prawodawca miat na mysli brak dzieci w ogdle,

czy tylko brak synow, ktorzy mogliby majatek po zmartym przejaé. Przytoczywszy 6w
artykut Burzynski stwierdzit bowiem, ze ,puscizna co do débr rodzinnych i wtedy miata
miejsce, gdy cérki pozostaty [podkr. M.G.], jak skoro tylko syna nie byto”*°. Dutkiewicz
zarzucit Burzynskiemu btad, zaznaczajac, ze puscizna powstawata, gdy wtasciciel zmart

0w Bandtkie, Historya prawa polskiego napisana i wyktadana przed rokiem 1830

w b. Warszawskim Aleksandryjskim Uniwersytecie przez Jana Wincentego Bandtkie
Stezynskiego, Warszawa 1850, s. 648.

Ibidem, s. 91.

P. Burzynski, Prawo polskie..., s. 320-328.

W. Dutkiewicz, Uwagi nad dzietem Prawo polskie prywatne przez Piotra Burzynskiego,
Warszawa 1873.

Zob. Starodawne prawa polskiego pomniki poprzedzone wywodem historyczno krytycznym
tak zwanego Prawodawstwa Wislickiego Kaziémirza Wielkiego w texcie ze starych rekopism
krytycznie dobranym, wyd. A.Z. Helcel, Warszawa 1856, art. CXXIV, s. 138. Helcel ttumaczy:
~Tez zapowiadamy, aby dziewki w dziedzinach, co jest puscina rzeczone, nie wstepowaty,
ani namiestniczkami nie byty; a gdzieby niektorzy przez ptodu zeszli, blizsi ich odzierza
dziedziny, a im w nich beda namiestniki”.

Co prawda w dalszym swoim wywodzie Burzynski pisze: ,tak w spadkach po wtoscianach
jak i po szlachcie, majatek pozostaty po osobie bezdzietnej nazywat sie puscizna”. Skoro
jednak puscizng nazywa wczesniej spadek, po osobie ktéra nie pozostawita po sobie
syndw, tym bardziej bedzie nig spadek po osobie zmartej bezpotomnie, P. Burzyriski, Prawo
polskie..., s. 324.
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bezpotomnie, a wiec nie pozostawit po sobie ani synéw, ani corek. Wynikac to miato
wprost z tresci analizowanego artykutu i zwrotu sine prole, ktory, wedtug Dutkiewicza,
nie pozostawia dla ttumacza watpliwosci®®.

Warto powotac sie takze na badania Romualda Hube, ktéry podaje dwie zapiski
z nadan poczynionych przez ksiecia Konrada odpowiednio z 1232 r.: ,,constituit ut

vidue non habenti filium ex vire defuncto, de bonis viri prius exsolvatur extimacio tocius

supellectilis... et tunc demum reliquum reputetur puscina”*’ iz 1243: ,contulimus

villam P. quam quondam comes E. ex nostra donacione possedit, eo enim mortuo et filio

ejus post ipsum, ad nos sicut desolata haereditas, quod puscina vulgo sonat, rediit”*®.

Z pierwszego fragmentu wynika nakaz wydania wdowie nieposiadajacej syndw

z matzenstwa ze zmartym catej wyprawy, pozostaty majatek zmartego miat by¢ uznany
za puscine. Druga zapiska mowi o zwrocie wsi P., nadanej niegdys kasztelanowi E.,
ktéra po jego Smierci i Smierci jego syndw pozostata dziedzing opuszczona, co zwykle
(powszechnie) nazywane jest puscina.

Czy w okresie nowozytnym rzeczywiscie doszto do zatarcia réznic miedzy puscizna
a kadukiem, jak sugerujg autorzy niektorych podrecznikow?

Burzynski stwierdza, ze co najmniej od 1562 r spadek bezdziedziczny, puscizna i kaduk,
znaczyty to samo, a mianowicie ,,spadek bezdziedziczny pozostaty po osobie krajowej,
ktdra nie tylko umarta bezdzietnie, ale i bez krewnych, ktérych odlegtosc do stopnia

4w Dutkiewicz, Uwagi nad dzietem..., s. 71. Inny artykut Statutu mowi: ,,Abusiva

consuetudine noscitur esse observatum, quod cum aliqui cmetones de hac vita absque prole
decedunt ipsorum omnia bona mobilia et immobilia nomine puscine eorum, consueverint
occupari”, Starodawne prawa polskiego pomniki..., art. LIll, s. 92. Por. Statuty Kazimierza
Wielkiego, wyd. O. Balzer, Poznan 1947, art. XCVI, s. 505. Helcel ttumaczy 6w fragment:
»Przewrotnym obyczajem zna¢ byto chowano, iz kiedy ktérzy kmiece z tego Swiata zywota
przez ptodu schodza ich wszystko imienie ruszajace i nieruszajace, puscing rzeczone
obykli sa obtapiac sobie panowie”. Rdwniez z tego fragmentu wynika, ze pusciny to dobra
ruchome i nieruchome pozostate po bezdzietnie zmartych kmieciach. Zob. W. Uruszczak,
Zwyczaje ziemskie w Statutach Kazimierza Wielkiego, ,Studia z Dziejow Panstwa i Prawa
Polskiego” 1999, t. IV, s. 181-182. Wedtug P. Burzynskiego, ktory oba fragmenty analizowat,
stak w spadkach po wtoscianach jak i po szlachcie, majatek pozostaty po osobie bezdzietnej,
nazywat sie puscizng”, P. Burzynski, Prawo polskie..., s. 324.

R. Hube, Prawo polskie w wieku trzynastym, Warszawa 1874, s. 80.

Ibidem, s. 81.
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dsmego oznaczyta jak sie nadmienito konstytucja z 1588 r”*°. Swoje stanowisko
Burzynski opiera na konstytucji z 1778 r. Autor uznat, ze w jej tekscie ,wyraz ten
»puscizna« znaczy to samo co »kaduk«”*°. Czy na pewno? Wspomniana konstytucja
stanowi: ,kiedy sie trafi, ze polski obywatel, cuiuscunque conditionis, odumrze majatek
swoj bez sukcesoréw w dsmym gradusie, takowa puscizna po dawnemu w szafunku
naszym zostawaé ma”*'. Stowo puscizna mozna jednak rozumiec jako spadek
pozostaty bez dziedzicow, ale rowniez po prostu jako spadek. Owszem, w przepisie
tym ustawodawca méwi o szczegdlnym przypadku, kiedy puscizna wobec braku
spadkobiercow staje sie kadukiem, ale czy sformutowanie to przesadza, ze terminy
kaduk i puscizna sg tozsame? Z tego fragmentu, na ktéry, wysuwajac swoja teze,
powotuje sie Burzynski, wywie$¢ mozna jedynie, ze puscizna to majatek po osobie
zmartej.

Jak widaé, nie ma petnej zgody odnosnie do znaczenia terminu puscizna. Na podstawie
przytoczonych wypowiedzi mozna ttumaczyc go jako:

majatek pozostaty po osobie zmartej - znaczenie najszersze (Linde);

2. majatek po osobie, ktdra nie pozostawita syndw, w tym przypadek, gdy pozostaty
corki (Burzynski);

3. majatek po osobie zmartej bezpotomnie (m.in. Lelewel, Dunin, Dutkiewicz);
majatek osoby bezdzietnej, ktory nie zostat objety przez zadnych krewnych
do 6smego stopnia - znaczenie najwezsze.

Istotny jest zatem okres, w odniesieniu do ktdrego postugujemy sie stowem puscizna.
Mamy do czynienia z ewolucja jego znaczenia. Pierwotnie najprawdopodobniej
oznaczato ono kazdy spadek, réwniez taki przejmowany przez krewnych bocznych
zmartego. Dopiero z czasem, wraz z rosngcg pozycja dalszych krewnych w procesie
spadkobrania, terminu tego zaczeto uzywac w odniesieniu do szczegélnego spadku -
bezdziedzicznego, gdy z racji braku krewnych majatek przechodzit na rzecz pana

lub do dyspozycji wtadcy. Stad stwierdzenie, ze w wieku XVI, kiedy zaczeto operowaé
terminem kaduk, doszto do zlania sie znaczenia obu wyrazéw, jest uzasadnione.
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P. Burzynski, Prawo polskie..., s. 325.
Ibidem, s. 324.
> Kaduki”, VL t. VIII, fol. 955.
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5. Odumarszczyzna - odumarlizna - obumarszczyzna

Jak juz wyzej wspomniano, postanowilismy rowniez podjac prébe wyjasnienia terminu
odumarszczyzna. Spotykamy go m.in. w zrédtach XV-wiecznej praktyki sadéw ziemskich
i grodzkich. W aktach ziemstwa halickiego z 1472 i 1475 r. czytamy:

»Nobil. Margaretha Curoschoua de Sarnek nobili Heduigi de Curopathnyky villam
Yezyerzany, quam tenet in dote et dotalicio a viro suo olim nobili Nicolao Curosch

de Sarnek in duodecim marcis, obligat cum boum exaccionibus alias pouolosczisna,
morticiniis alias odvmarsczysna”sz.

“Gener. Michael de laszlowyecz Cpts. Czyrwonogrod. nobili Mathie Czachorowski alias
de Bukaczowcze villam Moszczkowcze in quinquaginta marcis obligavit cum bovariis

alias recepcione boum pouolowczysznamy, morticiniis alias odmarczysznamy”53.

Inna zapiska z 1464 r. brzmi:

»Nobil. lanussius de Losznyow pro generosis lohanne et Sigismundo de Pomorzany
Capitaneis Trebowliensibus nonaginta mercas nobili Nicolao de Vhrynow fideiussit
solvere et plere alias gysczycz ad f. Nativ. Uhri. prox. vent. Si non solveret, extunc
die tercia debet lanussius Nicolao dare intromissionem in Losznyow sittam ex

ilia parte fluvii dicti Hnyesda et cum medietate molendini, quod iacet in alia villa
Losznyow versus Trebowla et cum medietate emolimentorum omnium granorum
cum medietate piscine et demissionis eius, silvis, mericis, indaginibus, bovariis alias
powolowsczysnami, mortalioniis alias odvmarszczysnami”54.

W dwéch pierwszych przypadkach mowa jest o przystugujacych zastawnikowi
uprawnieniach zwigzanych z uzytkowaniem débr. Jednym z nich jest odumarszczyzna,
ktorg w tekscie okresla sie jako morticinium. W trzeciej zapisce dotyczacej sankgji

za niedotrzymanie umowy pisarz dla okreslenia odumarszczyzny uzywa natomiast
tacinskiego odpowiednika mortalia. Niestety z zadnego fragmentu nie wynika, na czym
doktadnie odumarszczyzna polegata. Oba tacifskie terminy wyjasnia natomiast

w swoim stowniku Janusz Sondel - wyraz morticinium ttumaczy jako przypadajacy
wiascicielowi wsi spadek po zmartym bezpotomnie chtopie®, za$ stowo mortalia -

2 Akta Grodzkie i Ziemskie z czaséw Rzeczypospolitej Polskiej: z archiwum tak zwanego

bernardynskiego we Lwowie w skutek fundacyi sp. Alexandra hr. Stadnickiego [dalej: AGZ],
t. Xll, Najdawniejsze zapiski sqdow halickich 1435-1475, Lwow 1887, 3547.

AGZ,t. Xll, 3694.

AGZ, t. XIl, 3157.

Stownik..., wyd. J. Sondel, s. 639.
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jako optate przypadajaca panu wsi od tego, kto obejmowat spadek po zmartym
chtopie®®. Nie sg to zatem pojecia tozsame, cho¢ w obu przypadkach dotycza majatku
po wtoscianinie. Skad jednak takie ustalenia Sondla? Czy znajdujg one potwierdzenie

w wypowiedziach badaczy dawnego prawa polskiego? Spéjrzmy, jak oni zapatruja sie
na znaczenie terminu odumarszczyzna, wzglednie odumarlizna lub obumarszczyzna®’ .
Czy w tym przypadku mamy do czynienia z synonimami? Czy s3 to moze inne okreslenia
dla puscizny lub kaduka?

Terminem odumarlizna postuguje sie Wactaw A. Maciejowski, ktory okresla nim

doé¢ ogdlnie - spadek po osobie miejskiego lub wiejskiego stanu®®. W innym

miejscu swojego dzieta stawia zresztg znak rownosci nie tylko miedzy odumarlizna

a odumarszczyzna, ale takze puscizna®®. Maciejowski zaznacza jednoczesnie,

ze nalezato odréznié¢ odumarlizne (posiadtosci i dziedzictwa wiejskie i miejskie)

od kaduka, podkreslajac, ze ten drugi odnosit sie tylko do posiadtosci szlacheckich®.
Piotr Burzynski, odwotujac sie do stow Maciejowskiego, wskazat jednak réznice
miedzy odumarlizna a puscizna, zaznaczajac, ze ta druga ,miata miejsce co do dobr
szlachcie przez kréla nadanych, po émierci ostatniego obdarzonego bezdzietnie®'.
Terminem obumarszczyzna operuje natomiast Jan W. Bandtkie, definiujac ja

jako spadek stuzacy szlachcie po cudzoziemcu zmartym w jej dobrach®?, ale takze
jako wspomniane wyzej ,,bezpotomne puécizny” przypadajace panu po wtoécianach®.
Inni autorzy postuguja sie okresleniem odumarszczyzna, przy czym takze réznie

je ttumacza. | tak zdaniem Tadeusza Czackiego oznaczata ona dochdd w postaci

56
57

Ibidem, s. 638.

W najnowszych podrecznikach akademickich do historii prawa brak jest praktycznie
informacji o tzw. odumarszczyznie. Wyjatek stanowi S. Ptaza, Historia prawa..., s. 301.

Autor przywotuje takze termin pomiescina, ktérym okreslano takie spadki w panstwie
moskiewskim, W.A. Maciejowski, Historya prawodawstw..., t.V, s. 124,

W.A. Maciejowski, Historya prawodawstw..., t. IV, s. 392. Maciejowski sam zreszta sobie
przeczy piszac w innym miejscu, ze ,,co innego byta odumarlizna, a co innego puscizna”,
podkreslajac, iz puscizna powstawata po Smierci bezdzietnego dzierzawcy (jakiegokolwiek
stanu), a odumarlizna ,brata sie po kazdym co na takiem jak rzymski servus i libertus
prawie siedziat”, Historya pawodawstw..., t. lll, Warszawa 1859, s. 94.

W.A. Maciejowski, Historya prawodawstw..., t.V, s. 131. Na marginesie dodajmy, ze D. Makitta -
autor jednego z najnowszych podrecznikow do historii prawa uzywa terminu puscizna wtasnie
w odniesieniu do prawa wiejskiego, zob. Historia prawa w Polsce, Warszawa 2019, s. 306.

P. Burzynski, Prawo polskie..., s. 325.

J.W. Bandtkie, Prawo prywatne...,s. 79.

J.W. Bandtkie, Historya prawa..., s. 91.
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jednej sztuki bydta uzyskany przez pana po $mierci chtopa-gospodarza®. Podobne
stanowisko zajat Stanistaw Ptaza. Wigzac odumarszczyzne z niemieckim prawem
wiejskim wyjasnit, ze byty to dobra ruchome, pozostawione po $mierci przez chtopa-
-poddanego, ktére wedtug wtasnej woli mégt przejaé pan wsi®. Jeszcze inaczej

termin ten wyjasniaja - Juliusz Bardach, wedtug ktérego stowem tym okreslano zabér
przez duchownego przedmiotéw uzytych podczas pogrzebu - tzw. tup pogrzebowy®®,

i Przemystaw Dabkowski, ktory rozumie przez odumarszczyzne - dosc ogdlnie - optate,

h®’. Na koniec dodajmy, ze wieloznacznoéé¢

jaka przystugiwata krélowi po poddanyc
stowa odumarszczyzna dostrzegli autorzy wspomnianego Stownika staropolskiego,
ktorzy ttumacza go zaréwno jako optate zwigzana z objeciem spadku przez poddanego,

jak i spadek po zmartym bezpotomnie kmieciu przypadajacy wtascicielowi wsi®.

Jak widaé, rozbieznosci w ttumaczeniu stowa odumarszczyzna wsréd historykdw
prawa sg dosc istotne. Mozna jednak zauwazyc¢, ze podane wyjasnienia sprowadzajg sie
do dwdch koncepcji: pierwsza zaktada, ze byt to swoistego rodzaju spadek, a wiec
og6t praw, ktdre pozostaty po zmartym, wedtug drugiej - forma optaty (takze w rzeczy
ruchomej), jaka z pozostawionego przez zmartego majatku pobieraty uprawnione
osoby trzecie (pan, krdl, duchowny). Kolejna z nasuwajacych sie uwag to powigzanie
w wiekszosci przypadkow pojecia odumarszczyzny z prawem wiejskim. Jednoczesnie
trzeba zauwazyd¢, ze zaden z przywotanych autordow nie wskazat ewentualnych réznic
miedzy odumarszczyzng a odumarlizng lub obumarszczyzna - kazdy zresztg (poza
Maciejowskim) konsekwentnie uzywa tylko jednego z wymienionych okreslen.

Nalezy jednak pamietac, ze autorzy ci prowadzili swoje badania w réznym czasie,
korzystajac prawdopodobnie z réznych zrédet, odnoszacych sie do réznych obszaréw
Rzeczypospolitej. Zapewne tutaj nalezatoby upatrywac odmiennosci w wymowie

i pisowni trzech wspomnianych okreslen.

% T.Czacki, O litewskich i polskich prawach, o ich duchu, Zrédtach, zwigzku i o rzeczach

zawartych w pierwszem Statucie dla Litwy 1529 roku wydanem, t. |, Warszawa 1800, s. 203.
Powotujacy sie na Czackiego Dutkiewicz podkresla, ze odumarszczyzna byta uciskiem

i w zaden sposdb nie mozna jej utozsamiac z kadukiem, W. Dutkiewicz, Spostrzezenia..., s. 93.
S. Ptaza, Historia prawa...,s. 301.

Identycznga definicje podaje J. Sondel, ktéry podobnie jak J. Bardach uzywa terminu
odumarszczyzna jako jedno z ttumaczen tacinskiego stowa ,mortuarium”: J. Bardach,
Historia panstwa..., t. 1, s. 238; Stownik..., wyd. J. Sondel, s. 639.

P. Dgbkowski, Prawo prywatne..., t. I, s. 61.

Stownik staropolski, t.V, z. 7 (31), wyd. Urbanczyk, s. 505.
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6. Podsumowanie

Badania nad terminologig prawnicza, zwtaszcza odnoszaca sie do prawa
zwyczajowego okresu | Rzeczypospolitej, wiaza sie z szeregiem przeszkdd. Nalezy
miec na uwadze ubdstwo zrédet wynikajace przede wszystkim ze specyfiki tego
prawa, z reguty niespisanego, opartego na tradycji ustnej, ktérego stosowanie dopiero
poczawszy od XIIl wieku stopniowo pozostawia $lady w postaci réznego rodzaju
dokumentéw umieszczonych w ksiegach sgdowych, dokumentéw - dodad trzeba -
zawierajacych informacje dos¢ lakoniczne. Owe skape zapiski na pewno nie utatwiajg
badaczowi pracy nad wyjasnianiem dawnych instytucji prawnych i stosowanych

do nich okreslen.

Ponadto, brak lub niedostatek zrodet to takze efekt strat spowodowanych uptywem
czasu i dziataniem czynnikéw zewnetrznych. Wowczas trzeba opierac sie na wynikach
badan poprzednikdw, ktérzy mieli do takich zrédet bezposredni dostep, co jednak
skazuje badacza na ryzyko powielania popetnionych przez nich ewentualnych btedéw.

Prace nad zrozumieniem, a nastepnie usystematyzowaniem nomenklatury prawniczej
uzywanej w dawnej Polsce, utrudnia wreszcie partykularny charakter prawa
zwyczajowego. Réznice, nierzadko bardzo znaczace, wystepowaty nawet w obrebie tej
samej prowincji, nie méwigc juz o catej Rzeczypospolitej. Prawo sagdowe w Koronie,

z matymi wyjatkami, nie doczekato sie przeciez kodyfikacji, ktdra ujednolicitaby
terminologie stosowana w praktyce. Ten sam termin mégt mie¢ inne znaczenie

w zaleznosci od miejsca, w ktérym sie nim postugiwano, jednoczesnie ta sama
instytucje prawna okreslano réznymi, mniej lub bardziej podobnymi w brzmieniu
nazwami. Majac na wzgledzie powyzsze okolicznosci, badania terminologiczne
stanowig prawdziwe wyzwanie, ktdremu nie zawsze udaje sie sprostac.

Biorgc pod uwage nasze ustalenia, wré¢my do pytania, ktdre postawiliSmy na wstepie:
czy uzasadnione jest stawianie znaku rownosci miedzy puscizng i kadukiem? Czy stowo
odumarszczyzna jest synonimem dwoch poprzednich terminow? Jak wreszcie nalezy
ocenié przytoczone na wstepie powyzszego wywodu sformutowania, uznanych
przeciez, autoréw podrecznikéw dla studentow prawa?

Ot6z musimy mie¢ na uwadze formute przyjeta dla skryptow akademickich, w ktérych
wiadomosci nalezy przekazywac odbiorcy nie tylko w sposdb prosty i zrozumiaty, ale
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mozliwie jak najbardziej zwiezty. Pociaga to za soba ograniczenie w szczegétowym
opisywaniu wybranych materii, nierzadko ze szkoda dla precyzji w przedstawianiu
danej instytucji. Poniewaz od XVI wieku terminy puscizna i kaduk byty juz uzywane
zamiennie, wydaje sie, ze podejScie prezentowane przez wspotczesnych autoréw
podrecznikdw jest uzasadnione. Niemniej pozadane wydaje sie chocby krotkie
wyjasnienie, jak zmieniat sie zakres znaczeniowy stowa puscizna. Warto réwniez
przypomnieé, chocby na marginesie, czym byta odumarszczyzna (z uwzglednieniem
réznic w znaczeniu tego stowa), o ktérej, jak wyzej powiedziano, w najnowszych
podrecznikach akademickich do historii prawa nie znajdziemy praktycznie zadnych
informacji.
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STRESZCZENIE

Puscizna. Kaduk. Odumarszczyzna.
Kilka uwag o terminologii dawnego prawa polskiego

W artykule dokonano analizy znaczeniowej termindw kaduk, puscizna i odumarlizna,
ktore we wspotczesnych podrecznikach akademickich do historii prawa w wiekszosci
przypadkow traktowane sg jako synonimy. W celu weryfikacji stusznosci takiego
stanowiska dokonano przegladu dotyczacych tej kwestii wypowiedzi badaczy dawnego
prawa polskiego, miedzy innymi: Lelewela, Maciejowskiego, Burzynskiego, Dutkiewicza
czy Dabkowskiego, definicji zawartych w stownikach jezyka polskiego od XVIII do XX wieku
oraz w ograniczonym zakresie, tekstow zrodtowych.

Z przegladu literatury historycznoprawnej wynika, ze wsrod historykow prawa

| Rzeczypospolitej nie byto jednomyslnosci co do znaczenia bedacych przedmiotem
analizy wyrazéw. Takiego stanu rzeczy nalezy upatrywac w ubdstwie zrodet wynikajacym
przede wszystkim ze specyfiki prawa zwyczajowego, z reguty niespisanego, opartego

na tradycji ustnej, ale takze ze strat spowodowanych uptywem czasu i dziataniem
czynnikow zewnetrznych, w koncu w partykularnym charakterze prawa, ktére cechowaty
roznice, nierzadko bardzo znaczace, w obrebie nie tylko Rzeczypospolitej Obojga Naroddw,
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ale réwniez tej samej prowincji. W zwiazku z brakiem kodyfikacji, ktéra ujednolicitaby
terminologie stosowana w praktyce, ten sam termin mogt miec inne znaczenie w zaleznosci
od miejsca, w ktérym sie nim postugiwano, jednoczesnie te sama instytucje prawna
okreslano réznymi, mniej lub bardziej podobnymi w brzmieniu nazwami. Dlatego zasadne
wydaje sie chocby krotkie wyjasnienie, jak zmieniat sie na przestrzeni kilkuset lat zakres
znaczeniowy stdéw puscizna, kaduk i odumarlizna.

SUMMARY

“Puscizna”. “Kaduk”. “Odumarszczyzna”.
A Few Comments on the Terminology of Old Polish Law

The article analyzes the meaning of the terms “kaduk”, “puscizna” and “odumarlizna”,
which in modern academic textbooks on the history of law are in most cases treated

as synonymes. In order to verify the validity of such a position, the researchers of old Polish
law, including: Lelewel, Maciejowski, Burzynski, Dutkiewicz and Dgbkowski, carried out
the review of statements on this issue of the definitions contained in Polish language
dictionaries from the 18th to the 20th century and, to a limited extent, in source texts.

The review of historical and legal literature shows that there was no consensus among
the legal historians of the First Polish Republic, regarding the meaning of the analyzed
words. This state of affairs should be seen in the poverty of sources resulting primarily
from the specificity of customary law, usually unwritten, based on oral tradition, but also
in losses caused by the passage of time and the unfavourable influence of external factors,
and finally, in the particular nature of the law, which was characterized by differences,
often very significant, not only within the Polish-Lithuanian Commonwealth, but also
within the same province. Due to the lack of codification that would unify the terminology
used in practice, the same term could have had a different meaning depending on the
place where it was used, and at the same time the same legal institution was referred to
by different, more or less similar names. Therefore, it seems reasonable to at least briefly
explain in legal history textbooks how the meaning of the words “puscizna”, “kaduk”

and “odumarlizna” has changed over the course of several hundred years.
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RODZAJE KAR STOSOWANYCH W ARMII SZWEDZKIEJ
NA PODSTAWIE ARTYKULOW WOJSKOWYCH KAROLA XI Z 1683 ROKU

Abstrakt
Artykut prezentuje rodzaje kar stosowanych w armii szwedzkiej na przetomie XVII
i XVIIl wieku na podstawie Artykutéw Wojskowych Karola XI Wittelsbach (1660-1697)
ustanowionych 2 marca 1683 roku w Sztokholmie, ktore sktadaty sie z 145 przepiséw
podzielonych na 25 rozdziatéw a takze: pieciu instrukgji i tylu edyktoéw krélewskich
oraz szesciu modlitw. Przedstawione zostaty w nim przyczyny wprowadzenia nowej
kodyfikacji wojskowej, ktdre wynikaty z kryzysu wojskowosci szwedzkiej po zakonczeniu
Il wojny pétnocnej (1655-1660), a nastepnie scharakteryzowano jej czesci sktadowe
oraz zaznaczono silne powigzanie ze sferg religijna (protestantyzm). Wymienione
w analizowanym zrédle kary opisano. Byty to kary na ciele: kara Smierci (powieszenie,
decymacja, Sciecie mieczem, rozstrzelanie, spalenie na stosie), chtosta (w tym bieg
przez rozgi), areszt, wiezienie, kajdany, gtodowka, okaleczenie (mutylacja), noszenie
ciezaru; kary na honorze: utrata praw honorowych, publiczna pokuta, przeprosiny,
zestanie poza obdz, zawieszenie, degradacja, wydalenie ze stuzby; czy kary finansowe:
grzywna, utrata zotdu lub konfiskata majatku. Przy kazdej wskazano, za jakie
przestepstwa byta stosowana, przy czym wyjasniono, dlaczego zasadzano rézne kary
za to samo przewinienie. W podsumowaniu natomiast zwrécono uwage, ze Artykuty
Wojskowe Karola XI byty bardzo rygorystyczne, co przektadato sie na wysoka dyscypline
oddziatéw szwedzkich podczas walk w czasie Wielkiej Wojny Pétnocnej (1700-1721).
Stanowity one réwniez inspiracje dla innych kodyfikacji wojskowych, w tym rosyjskiego
kodeksu wojskowego Piotra | Wielkiego z 1716 roku.

Stowa kluczowe: Karol XI Wittelsbach, armia szwedzka, Artykuty Wojskowe 1683 (Szwecja),
prawo wojskowe, kary
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TYPES OF PUNISHMENT USED IN THE SWEDISH ARMY
BASED ON THE CHARLES XI’S MILITARY ARTICLES OF 1683

Abstract
The article presents the types of punishment used in the Swedish army at the turn
of the 17th and 18th centuries on the basis of the Military Articles of Charles XI
Wittelsbach (1660-1697) established on 2 March 1683 in Stockholm, which consisted
of 145 rules divided into 25 chapters as well as: five instructions and as many royal
edicts and six prayers. It outlines the reasons for the new military codification,
which stemmed from the crisis in the Swedish military after the end of the Second
Northern War (1655-1660), then characterises its constituent parts and notes its strong
connection to the religious sphere (Protestantism). The punishments mentioned
in the analysed source were described. These were punishments on the body: capital
punishment (hanging, decimation, beheading with a sword, execution, burning
at the stake), flogging (including running through the rods), arrest, imprisonment,
shackles, starvation, mutilation, carrying a burden; punishments on honour: loss
of the public rights of honour, public penance, apology, exile outside the camp,
suspension, demotion, expulsion from service; or financial penalties: fine, loss of pay
or confiscation of property. For each, it is indicated for which offences it was applied,
with an explanation of why different punishments were awarded for the same offence.
In contrast, the conclusion notes that Charles XI’s Military Articles were very strict,
which translated into high discipline of Swedish troops during the fighting of the
Great Northern War (1700-1721). They also provided inspiration for other military
codifications, including the Russian Military Code of Peter the Great in 1716.

Key words: Charles XI Wittelsbach, Swedish army, Military Articles 1683 (Sweden), military
law, punishments

1. Wstep

Po Il wojnie pétnocnej (1655-1660) i Smierci Karola X Gustawa (1654-1660) Szwecja
przezywata kryzys. Wydatki na wojsko zostaty ograniczone w okresie rzadéw regencyjnych,
a stabos¢ panstwa szwedzkiego i jego armii wykazata dobitnie wojna skariska (1675-
1679). Decyzjg monarchy szwedzkiego Karola XI (1660-1697) wprowadzono reformy

na wielu ptaszczyznach, w tym zadecydowano o budowie silnej armii z zabezpieczonym
odpowiednio duzym budzetem dzieki przeprowadzeniu tzw. Wielkiej Redukcji Débr

w 1680 r. (zwrot majatkow ziemskich Korony do domeny) oraz wdrozeniu nowego
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systemu finansowego w formie przydziatéw (indelningsverket)'. Jak zauwazyt Michat
Kopczynski, Szwecja byta panstwem militarnym i dgzyta do ,.etatyzacji” szlachty poprzez
jej militaryzacje do tego wrecz stopnia, ze w XVII w. trwat tam permanentny ,,stan
wojenny”?. Natomiast Paul Douglas Lockhart dla scharakteryzowania okresu rzadéw
Karola Xl i zachodzacych wéwczas procesdow modernizacyjnych, uzyt okreslenia ,,zbrojna
neutralno$¢” (armed neutrality)®.

Jednym z najistotniejszych elementéw odnowy armii staty sie wydane przez monarche
szwedzkiego 2 marca 1683 r. w Sztokholmie, a nastepnie opublikowane drukiem
i wielokrotnie powielane Artykuty Wojskowe*, takze w jezyku niemieckim®. Celem

TA Kersten, Historia Szwecji, Wroctaw 1973, s. 211-215, 219-226; |. Andersson, Dzieje Szwecji,

ttum. S. Piekarczyk, Warszawa 1967, s. 168-169, 176-179; P.D. Lockhart, Sweden in the
Seventeenth Century, London 2004, s. 112, 120-122, 131-136; N. Kent, A Concise History

of Sweden, Cambridge 2008, s. 88-89; A.F. Upton, Charles X and Swedish Absolutism, 1660-
1697, Cambridge 1998, s. 11-30, 51-89; S.E. Astrém, Gospodarka szwedzka a mocarstwowa
rola Szwecji w latach 1632-1697, [w:] Europa i Swiat w poczgtkach epoki nowozZytnej, cz. 2:
Ideologie, kryzysy, konflikty, red. A. Maczak, Warszawa 1992, s. 306-310; A. Aberg, Karl X1,
[w:] Svenskt biografiskt lexikon (dalej: SBL), Bd. 20, Stockholm 1973-1975, s. 650; G. Rystad,
Karl XI. En biografi, Falun 2001, s. 241-251. Proces reformy armii przez Karola XI zostat
omdwiony szczegdtowo w: S. Agren, Karl XI:s indelningsverk fér armén: bidrag till dess
historia Gren 1679-1697, Uppsala 1922; K. Spjut, Karl XI:s Indelningsverk och dess forankrig

i Asbobygde, Asbo 1979; M. Busch, Absolutismus und Heeresreform. Schwedens Militér am
Ende des 17. Jahrhunderts, Bochum 2000.

M. Kopczynski, ,,Paristwo Militarne”. Z badan nad dziejami Szwecji okresu mocarstwowosci,
»Zapiski Historyczne” 1991, T. 56, z. 1, s. 121, 127, 134; V. Sarkamo, Karoliinien soturiarvot
Kunnian hallitsema maailmankuva Ruotsin valtakunnassa 1700-luvun alussa, Jyvaskyla
2011,s. 11.

P.D. Lockhart, op. cit., London 2004, s. 136.

Krigz-articlar som aff den stormechtigste konung och herre. herr Carl XI.... Ahr 1683 férnyade
och stadgade dre. Jemte ddr til hdrige acter, som pd andre sijdan vprdcknas, Stockholm
[1685]; Kongl. stadgar, férordningar, bref och resolutioner, ifrdn Ghr 1528. in til 1701 angdende
justitiae och executions- dhrender, med een forteckning pd stadgarne framst, och ett
fulkommeligit orda-register efterst wid wercket 6fwer thes: innehdld; uppd hans kongl. may:tz
allernadigste befalning och privilegier, til thet alménne bdstas tienst, och hwars och ens
sdrskilte nytto, sdlunda med flijt samlade, och genom trycket i dagzliuset befordrade, Del. 1,
utg. J. Schmedeman, Stockholm 1706, s. 802-851; Krigz-articlar som af then stormdchtigste
konung och herre hr. Carl den XI. Sweriges, Gidtes och Wéndes konung &c. Ghr 1683. férnyade
och stadgade dre: jaimte ther til hérige acter, som pd andre sidan vpréknas, Stockholm 1715;
Krigz-Articlar af Carl den XI férnyade och stadgade den 2 Martii 1683, Abo 1789.

Konigs Caroli XI. in Schweden Kriegs-Recht und Articuls-Brief vor dero militz zu lande,

de Anno 1683, [w:] J.C. Lunig, Corpus luris Militaris des Heil. Robm. Reichs: worinn das Kriegs-
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niniejszego artykutu jest scharakteryzowanie kar stosowanych w armii szwedzkiej

na przetomie XVII i XVIII w. na podstawie kodyfikacji prawa wojskowego z 1683 r.,

a takze wskazanie, za jakie przestepstwa i wykroczenia byty one stosowane. Ponadto
uwzgledniony zostanie aspekt religijny karolinskiego aktu normatywnego i jego wptyw
na funkcjonowanie wojska. W tekscie positkowano sie edycja Zrédtowa z 1998 r.°

2. Struktura Artykutow Wojskowych Karola Xl z 1683 r.

Artykuty Wojskowe Karola XI sktadaty sie z 25 zatytutowanych rozdziatéw’. Kazdy z nich
zawierat od kilku do kilkunastu artykutéw, zastosowano numeracje ciggta w obrebie
catego dokumentu, a tacznie byto 145 przepisow. Integralng czesé Artykutow stanowito
piec instrukcji liczacych po kilkanascie punktow, takze uchwalonych 2 marca 1683 .

w Sztokholmie oraz pie¢ innych dokumentdéw krélewskich z lat wczesniejszych i szesc
modlitw.

-Recht sowol der Rom. Kayserl. Majestdit..., Bd 2: Vom Reichs-Kriegs-Rechte insonderheit,
Leipzig 1723, s. 1338-1352 (Caput IIl. Von Schweden, CCCCXLV). Wersje niemieckojezyczng
przygotowano dla jednostek rekrutowanych spoza szwedzko-finskiego rdzenia Krélestwa
Szwecji, gdzie jezykiem dowodzenia byt jezyk niemiecki (E. Anners, Den karolinska
militdrstraffrétten och Peter den stores krigsartiklar, Stockholm 1961, s. 13).

Karl XI:s krigsartiklar 1683, Karlstadt 1998.

I.Om GUDs Fruktan och GUDs H. ord (6 artykutow); Il. Om GUDs Tjanst och Predikan

(11 artykutéw); lll. Om Faltprasternas Kall och Ambete (5 artykutdéw); IV. Om Konungens
samt hogre och nedrigare Officerares Respect, Auctoritet och Commendo, samt de
gemenas lydno (16 artykutdw); V. Om 6verdad och Varjeblottande (11 artykutow);

VI. Om allehanda Soldate-Arbete (4 artykuty); VII. Om Alarm och Skiltvakt (4 artykuty);

VIIl. Om Marsch och Tagordning (4 artykuty); IX. Om Faltflyktige och Rymmande

(7 artykutdw); X. Om Stormar (2 artykuty); XI. Om Kapitulation eller Ackord med fienden

(2 artykuty); XII. Om Fastningars uppgivande (3 artykuty); XIIl. Om Forraderi och Kunskaps-
samt Gemenskapsplagande med Fienden (3 artykuty); XIV. Om olovliga sammankomster,
Myteri och Slagsmal (6 artykutow); XV. Om Drap och Mord (3 artykuty); XVI. Om Valdtakt,
Lagersmal, Horeri och Sodomitiske Synd (11 artykutow); XVIl. Om Brand, Révande och
Stold (10 artykutow); XVIII. Om Kvarter och Lager (4 artykuty); XIX. Om oaktsamhet,
fordarvande eller forpantande av Gevar, Krut, Lod, Hackor, Pickor och annat sadant

(3 artykuty); XX. Om Staders och Fastningars erovrande, samt daruti befintligt byte, och om
Fangar (8 artykutow); XXI. Om Monstring (7 artykutow); XX1I. Om Avdankning (4 artykuty);
XXIIl. Om Sold och Loéning (6 artykutéw); XXIV. Om undanskaffande och déljande av
ogarningsman (2 artykuty); XXV. Om alla Officerares samt Gemenas ed och plikt (3 artykuty).
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Pierwsza instrukcja® sktada sie z 22 punktéw odnoszacych sie do przepiséw
porzadkowych obowigzujacych w sadach wojskowych oraz dodatkowych

28 punktéw regulujacych zasady przeprowadzania legalnego procesu sagdowego,
$ledztwa i wydawania wyrokéw®. Druga instrukcja'® zawierata w sobie 15 punktéw
poswieconych stuzbie i obowigzkom generata-audytora (generalauditeur). W trzeciej
instrukgji'' znajdowaty sie 23 punkty, ktére okreslaty obowigzki generata-profosa
(generalgevaldiger) i profoséw regimentowych (regimentsprofoss). Natomiast

w czwartej instrukgji'? zawarto 12 punktéw informujacych o stuzbie oraz obowiazkach
generat-wagenmeistra (generalvagnmdstare) i wagenmeistrow regimentowych
(regementsvagnmidistare). Ostatnia instrukcja'® sktadata sie z 5 punktéw omawiajacych
obowiazki generata-zandarmerii (rumormdstare).

Konglige Maj:ts Forordning, huruledes och vad, vid General- och Regements- Rétterna, under
dess Militie héllas och uti akt tagas bor, jémte ndgra korta Reglor, som vid samma Rdtter,
angdende laga Process, rannsakning och dom, observeras och efterlevas skola. Given pa
Stockholms Slott den 2. Martii anno 1683. Wersja niemiecka: Kdnigs Caroli des XI. in Schweden
Verordnung, welchergestallt es bey denen General und Regiments-Gerichten unter dero Miliz
gehalten, und was dabey in acht genommen werde solle, nebenst einigen kurtzen Regeln,
welche bey selbigen Gerichten, den gerichtlichen Process die Untersuchung und das Urtheil
betreffend, zu observiren und zu beobachten seyn, de Anno 1683, [w:] J.C. Llnig, op. cit.,

s. 1352-1355 (Caput lll. Von Schweden, CCCCXLVI).

Nu félja Reglorne angdende laga Process, rannsakning och dom. Wersja niemiecka: Hierauf
folgen nun die Reguln der gerichtlichen Process, die Untersuchung und das Urtheil betreffend,
[w:] J.C. Llnig, op. cit., s. 1355-1358 (Caput lll. Von Schweden, CCCXLVI).

Konglige Majestdits Instruction och Order fér Dess General-Auditeur, var efter han och andre
vederbdrande, sig hava att rétta. Given Stockholm den 2 Martii Anno 1683. Wersja niemiecka:
Konigs Caroli des XI. in Schweden Instruction und Orde, wornach sich Dero General-Auditeur und
andere, die es sonst angehet, zu richten und zu verhalten haben, de Anno 1683, [w:] J.C. Llnig,
op. cit., s. 1358-1360 (Caput IIl. Von Schweden, CCCXLVII).

Konglige Majrts Instruction fér General-Gevaldigern, déruti ocksd, vad Regiments-
-Profossernes Ambete dr, begripes. Datum Stockholm den 2 Martii 1683. Wersja niemiecka:
Konigs Caroli des XI. in Schweden Instruction vor den General-Gewaltiger bey Dero Militz,
worinnen auch zugleich der Regiments-Profosen Amt und Berrichtungen mit begriffen,

de Anno 1683, [w:] J.C. Luinig, op. cit., s. 1360-1362 (Caput IIl. Von Schweden, CCCCXLIIX).
Konglige Majestdits Instruction, varefter General-Vagnmdstare, s ock Regements-Vagnmdistare
sig hava att rdtta. Datum Stockholm den 2 Martii Anno 1683. Wersja niemiecka: Konigs

Caroli des XI. in Schweden Instruction, wornach der General-Wagenmeister, wie auch der
Regiments-Wagenmeister bey dero Militz sich zu richten und anzuschicken haben, de An. 1683,
[w:] J.C. Llnig, op. cit., s. 1362-1363 (Caput . Von Schweden, CCCCXLIX).

Konglige Maj:ts Instruction och Férordning, angdende Rumormdstarens Kall och Ambete.
Datum Stockholm den 2 Martii Anno 1683. Wersja niemiecka: Kénigs Caroli des XI.

in Schweden Instruction und verordnungen des Rumor-Meisters bey Dero Armee Beruff und
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Nastepna cze$¢ to wspomniane pie¢ dokumentow krélewskich. Pierwszy,
siedmiopunktowy, ustanowiony w Malmo 25 czerwca 1676 r., regulowat kwestie
wyposazenia, a takze zaopatrzenia dowddcow, zotnierzy piechoty i kawalerii

oraz artylerzystow podczas marszu . Nastepny z 16 maja 1677 r. (Naas) zawierat

14 punktow, ktore odnosity sie wprost do porzadku marszowego i naduzyc z tym
zwigzanych'®. Trzeci, czteropunktowy z 24 listopada 1677 r. (Ljungby) dotyczyt kwestii
zniesienia samowolnych rekwizycji i kwaterunkéw'®. Czwarty z 3 kwietnia 1678 r.
(Ljungby) sktadat sie z dziesieciu punktéw informujacych o porzadku zakwaterowania'’,
a piaty z 22 sierpnia 1682 r. (Sztokholm) w 14 punktach regulowat kwestie zwigzane

z béjkami i pojedynkami®.

Ostatni element stanowity modlitwy. Byto ich sze$¢: modlitwa poranna (morgonbdn)

i wieczorna (aftonbén), modlitwa za gtéwnodowodzacego armia (bon fér en hég person
som kommenderar armén), modlitwa oficera (en officerares bén), modlitwa zotnierza (en
gemen soldats bon) oraz modlitwa podczas bitwy lub innych niebezpiecznych sytuacji
(bén ndr féltslag eller andre farlige tilféllen éro fér handen)'.

Artykuty powstaty w duchu kodyfikacji wojskowych Gustawa Il Adolfa (1611-1632),
ktory byt przekonany, ze panstwo bedzie tak dtugo trwato, jak dtugo jego sity zbrojne
beda utrzymane w nalezytym porzadku?’. Przez to tez Artykuty mocno byty zwiazane

Amt angehend, de Anno 1683, [w:] J.C. Luinig, op. cit., s. 1363-1364 (Caput IIl. Von Schweden,
CCCCL).

Konglige Maj:ts Férnyade Tdgordning var efter Kongl. Majst. nadigst vil att dess Land och sid,
milice samt Artillerie Folk theras Skiussning och Onhdld skole dtnjuta ndr te till eller frdn tdg
warda Kommenderade, Malmo 25 Junii 1676.

Konglige Maj:ts Plakat angdende Durchtdg och Resor av Krigsfolk med vad som te till horer,
N&as 16 Maij 1677.

Kungl. Maj:ts Plakat, till avskaffande av egetvilliga skydd och gdstningar, Ljungby 24 Novembr
1677.

Konglige Maj:ts Plakat, angdende te uppd Riksdagen uthi Halmstad bevilja. Inkvarterings-
-Ordning, Ljungby 3 April 1678.

Konglige Maj:ts Strdnge och alvorlige férbud angdende Dueller och Slagsmal samt
Férordning 6ver den Reparation och férndjelse som den beskymfade havr at undfa,
Stockholm 22 Augusti 1682. Wersja niemiecka: Konigs Caroli Xl in Schweden Duell-Edict,

de Anno 1682, [w:] J.C. Lunig, op. cit., s. 1335-1338 (Caput IIl. Von Schweden, CCCCXLIV).

D. Gudmundsson, Kring krigsbénbdcker och korum. Om bén i den svenska armén 1611-1721,
»Svensk Teologisk Kvartalskrift” 2011, Arg. 87,nr1,s.43-45.

Krigs articlar sGsom the aff héghldfligh vthi Gminnelse konungh Gustavo Adolpho, then andre
och store, medh mdngh herlige och nyttige stycker fordom férbdttrade och sammandragne
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ze sfera religijna®'. Kazde wykroczenie przeciwko nim byto nie tylko ztamaniem

prawa swieckiego, ale przede wszystkim prawa Bozego oraz grzechem, a wskazane

w nich kary byty rodzajem pokuty w celu oczyszczenia nie tylko winowajcy,

ale takze zbiorowosci, co pokazat okres Wielkiej Wojny Pétnocnej (1700-1721)

i towarzyszaca jej szwedzka propaganda panstwowa. Wszelkie wygrane bitwy miaty

by¢ nagroda za przestrzeganie Artykutdéw, prawa Bozego i dyscypliny, a wystapienie

przeciwko nim, nawet przez pojedynczego zotnierza, miato sprowadzac gniew Bozy

(starotestamentowy) na catg wspdlnote. Rowniez znaczna liczba kar honorowych

wskazuje, ze Artykuty miaty istotne znaczenie w Swiatopogladzie najwyzszej warstwy

szwedzkiego korpusu oficerskiego tzw. Karolindw, takze religijnym??. Wnioskujac

z dzieta Juliusa Richarda de la Chapella?®, ich najwazniejszymi wartoéciami byty:

21

22

23

o7

dre: vppd h. k. m.tz och thenne tijdh hdghldflige Sweriges rijkes regeringz férmodelige nddige
behagh, krigzfolcket i Finlandh til réittelse, effter héghwdlborne grefwes, herr Peder Brahes,
for detta general gubernatores i storfurstendomet Finlandh: men nu Sweriges rijkes drétzetz
giffne serdeles f6rldff, saledes afftolckat at finsken ex diametro emoot swenskan satt och
stdlt dr, i godh och tienstachtigh meningh fidderneslandet och sin egen nation ther medh

at til wilies wara, nu nyligen forfdrdigat och til tryckz skaffat aff Harttwijk Henrichszon Speitz
Tavast-Finlando, Stockholm 1642; M. Kopczynski, op. cit., s. 121-122; Z. Anusik, Gustaw I/
Adolf i reformy wojskowe w Szwecji, [w:] Organizacja armii w nowoZytnej Europie: struktura

- urzedy - prawo - finanse, red. K. topatecki, Zabrze 2011, s. 287-288; idem, Gustaw I
Adolf, Wroctaw 2009, s. 131-142. Wedtug Jerzego Maronia: ,siedemnastowieczne oddziaty
wojskowe bywaty lub wrecz byty grupami przestepczymi funkcjonujacymi w ramach
panstwa - zwigzku przestepczego” (J. Maron, Wojsko jako grupa przestepcza w XVII w.,

[w:] Przestepczo$¢ kryminalna w Europie Srodkowej i Wschodniej w XVI-XVIIl w., red. P. Klint,
D. Wojtucki, t6dZz-Warszawa 2017, s. 118).

Michael Busch zauwazyt, ze 33 artykuty odnosity sie bezposrednio (art. 1-22) lub posrednio
(art. 88-98) do kwestii religijnych (M. Busch, op. cit., s. 159). Natomiast Erik Anners wskazat,
ze surowy porzadek dyscyplinarny funkcjonujacy w armiach europejskich w XVIl w. opierat sie
na postuszenstwie wtadzy religijnej i wojskowej, przy czym jak zaznaczyt, ta pierwsza

miata by¢ wowczas najwazniejsza. Byta ona niejako legitymizacja dla sprawujacych wtadze
panstwowa, a co za tym idzie, takze dla organu dowodzacego hierarchig wojskowa (E. Anners,
op. cit., s. 25).

V. Sarkamo, op. cit., s. 24-31, 38, 69-72, 81-86, 127, 145; A. Kalbarczyk, Wqtki religijne

i duszpasterskie bitwy pod Wschowq 1706, ,,Adhibenda” 2018, t. 5, s. 18, 20-24; C. Collstedt,
Duellanten och réttvisan Duellbrott och synen pd manlighet i stormaktsvdldets slutskede,
Lund 2007, s. 158; A.F. Upton, op. cit., s. 79-80; O. Larsson, Stormaktens sista krig. Sverige
och stora nordiska kriget 1700-1721, Lund 2009, s. 117-119.

A.Munthe, De la Chapelle slékt, [w:] SBL, Bd. 10, Stockholm 1931 s. 599.
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bojazn Boza, odwaga, meskos¢, pracowitosé, honor, postuszenstwo dowédcom
i prawu wojskowemu?®.

W inwokacji do swojej kodyfikacji Karol XI wskazat, ze Artykuty nawigzuja do praw
ustanowionych przez jego poprzednikow i sg ich uzupetnieniem oraz ze zostaty
dostosowane do obecnych warunkéw. Podkreslona zostata rowniez koniecznosé
utrzymania w wojsku dobrej i surowej dyscypliny, a sedziowie wojskowi wyzszego

i nizszego szczebla nie powinni odchodzi¢ od tresci zatwierdzonego prawa. Osad

i kara miaty by¢ surowe. Wyjatek dla odstepstwa od Artykutéw mogty stanowic jedynie
szczegdblne okolicznosci, co powinno byc¢ zgtoszone bezposrednio do monarchy

lub marszatka polnego (fdltmarskalk) przez generata-audytora.

W Artykutach Wojskowych Karola Xl obowigzywat szereg kar za poszczegdlne
przewinienia - od kar cielesnych po kary na honorze i pieniezne. W tym miejscu nalezy
zasygnalizowad, ze za popetnienie jednego przestepstwa mogto by¢ przewidziane
kilka r6znych sankgcji, od egzekucji po grzywne, stosowanych pojedynczo lub zbiorczo.
Po pierwsze, wynikac to mogto z zatozenia, ze za niektore ciezkie przestepstwa,

tj. za zdrade, orzekajac kare smierci, utrate praw honorowych i konfiskate majatku,
chciano mozliwie jak najdobitniej potepié popetniony czyn. Z drugiej strony
pozostawiano w gestii sgdow wojskowych ocene szkodliwosci czynu (indywidualna
klasyfikacja czynu), ktory zasgdzat z dostepnego zbioru sankcji adekwatna kare

lub kary?®. Po trzecie mogto to by¢ réwniez efektem nieumiejetnej kompilacji
starszych artykutow wojskowych, z ktérych korzystano przy tworzeniu normy prawnej
z 1683 r. Powodowato to, jak zauwazyt Karol topatecki a takze Erik Anners, chaos
legislacyjny i byto zjawiskiem powszechnym dla kodeksow wojskowych okresu
wczesnonowozytnego?®.

24 Chapelle J.R. de la, Een Militarisch Exercitize Book Eller Regementz Spegel aff ett Infanterie,

Hwarvthinnan Férfattas huru ett Regemente b6or wara besatt medh Officerare, sampt
hwars och ens Plicht och Grad ifrGn en Gemen alt in til en Ofwerste sG ock ndgre Forslagh
och pdminnelser om ett och annat som boér observeras; Jimpte alle Simple och Dubble
Excercitier, Offensive och Defensive fdchtande medh en formeradh Skantz Battalie, for
Sweriges blomstrande Vngdom som Lust hafwa til thet Ridderlige och Militariske Wésendet
Korteligen sammanfattadt, Stockholm 1669, s. 16-35, 53-70, 110-112.

E. Anners, op. cit., s. 30-32, 47-50.

K. topatecki, ,Disciplina Militaris” w wojskach Rzeczypospolitej do potowy XVII wieku,
Biatystok 2012, s. 422; E. Anners, op.cit., s. 85-87.
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3. Kara Smierci

W celu utrzymania wysokiej dyscypliny wsrdd zotnierzy i oficerow najczesciej
stosowana kara za réznego rodzaju przewinienia byto pozbawienie zycia. Badany
dokument, poza wyjatkami, nie precyzuje sposobu wykonania egzekucji. Mozna sie
jedynie domyslac, ze chodzi o powieszenie, Sciecie czy rozstrzelanie.

Kara Smierci zostata przewidziana m.in. za bluznierstwo przeciwko Bogu (art. 2),

za uchybienie honorowi lub atak na krdla, feldmarszatka, naczelnego dowddce

czy innego przetozonego (art. 26, 27, 28, 35), jak rowniez za sprzeciwianie sie ich
rozkazom (art. 29, 30, 31, 34, 50). Orzekano kare Smierci za wyjecie szpady (art. 41,

43) lub zranienie kogo$ podczas odbywania sie sadow wojskowych lub nabozenstwa
(art. 42). Rdwnie surowo karano zotnierzy za obraze i utrudnianie stuzby
wartownikom (art. 45) oraz strzelanie lub wszczynanie fatszywego alarmu w obozie
czy twierdzy (art. 54). Przewidywano pozbawianie zycia takze za bunt podczas marszu
(art. 60) czy odejscie od sztandaru bez zgody przetozonego (art. 61) lub za ucieczke
spod niego w czasie walki (art. 62) i marszu (art. 63).

Z cata stanowczoscig stosowano jg wobec tych, ktdrzy bez wczesniejszego zwolnienia

z regimentu, szwadronu lub kompanii przeniesli sie do innego oddziatu (art. 62). Tak samo
byto w przypadku dowddcodw lub zotnierzy regimentu, szwadronu lub kompanii,

ktdrzy uciekli z pola bitwy albo odstgpili spod obleganej twierdzy (art. 64, 65, 67, 69, 70),
wbrew rozkazom skapitulowali przed wrogiem (art. 71), poddali twierdze (art. 73) albo tez
zmusili gubernatora do jej poddania (art. 74).

Kare Smierci stosowano réwniez za: zdrade (art. 76, 77, 78), podburzanie do buntu
lub zamieszek i niewspieranie towarzyszy broni (art. 80, 81, 83, 84), wyjscie z obozu,
garnizonu lub twierdzy poza gtéwnymi bramami (art. 111, 112), za ponowne
zastawienie, sprzedanie, przegranie lub przepicie broni, narzedzi czy munduru

(art. 115), trzykrotne okaleczenie swojego konia w celu zwolnienia ze stuzby

(art. 129), a takze publiczne domaganie sie wyptaty zotdu (art. 139). Poza tym
zasadzana byta przy szeregu réznego rodzaju przestepstw pospolitych, takich

jak morderstwo (art. 85), morderstwo z uzyciem czarnej magii (art. 87), a takze
podzeganie do niego (art. 86). Podlegali jej rowniez: gwatciciele (art. 88), poczwdrni
cudzotoznicy (art. 94), uprowadzajacy i znecajacy sie nad ludnoscia cywilna (art. 101),
podpalacze, ktérzy podktadali ogien bez rozkazu (art. 99, 100), ztodzieje koni
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i niszczyciele inwentarza zwierzecego (art. 104), rabusie kosciotdw, szkét oraz szpitali
(art. 103, 116), magazyndw artylerii, amunicji lub zywnosci bez wzgledu na wartos¢
tupu (art. 108), ztodzieje, ktdrzy po raz trzeci zostali ztapani, a takze szabrownicy
podczas powodzi czy pozaru (art. 103), jak i dopuszczajacy sie kradziezy na warcie,
okradajacy gospodarza w miejscu kwaterowania, lub towarzysza broni (art. 105). Taka
sprawiedliwo$¢é wymierzano rowniez tym, ktdrzy zmuszali wartownikéw do optat

za napoje, jedzenie lub opat (art. 107), nie przestrzegali kolejnosci w podziale tupow
(art. 117) lub nie zgtaszali znalezionych rzeczy (art. 106)%’. Dokument krélewski

z 24 listopada 1677 r. przewidywat, ze mogta by¢ ona zasadzona takze wobec tych,
ktorzy whrew rozkazom krélewskim dopuszczali sie samowolnych kwaterunkéw

lub rekwizycji, przy czym gubernator prowincji (landshévding) musiat taki fakt zgtosié
(pkt 2).

Wobec oficerow kara Smierci orzekana byta réwniez za nieprzeprowadzanie
przegladow oddziatdw (art. 124), pobieranie wiekszej ilosci pieniedzy i prowiantu,

niz wynosit faktyczny stan jednostki (art. 138) czy za brak akceptacji na przydzielony
przez kwatermistrza lokal (art. 109). Natomiast w instrukcji dla generata-profosa
znajdowaty sie zapisy dotyczace kary smierci dla tych, ktérzy utrudniali wykonywanie
obowiazkdw jemu lub jego ludziom (pkt 4). Przewidziana byta takze dla profosow
regimentowych i kompanijnych za sprzedaz towaréw przez markietanéw po wyzszej
taryfie niz ustalona przez generata-profosa (pkt 8).

Tylko w niektorych przypadkach, jak to juz wspomniano, Artykuty Wojskowe precyzuja
sposob wykonania egzekucji. Najczesciej kara $mierci przez powieszenie byta
praktykowana za kradziez, z uwzglednieniem jej natury, tj. powyzej 40 riksdaleréow
(art. 102, 103). Ze wzgledu na swojg prostote i wydajnos¢ byta ona zapewne
stosowana takze w przypadku wielu innych przestepstw zagrozonych karg $mierci,

ale zapisy analizowanego dokumentu karolinskiego prawa wojskowego o tym wprost
nie wspominaja.

Innym wariantem kary $mierci przez powieszenie byta decymacja. Polegata ona na tym,
ze w celu ,,oczyszczenia” regimentu, szwadronu lub kompanii, ktére okryty sie hanba,
losowo wybierano z nich co dziesigtego zotnierza, a nastepnie wskazanych wieszano.

27 Natemat prawa zdobyczy wojennej w okresie wczesnonowozytnym: M. Iwanejko, Prawo

zdobyczy wojennej w doktrynie XVI-XVIIl wieku, Krakdw 1961.
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Zasadzana ona byta wobec regimentéw, szwadronéw lub kompanii, ktdre uciekty z pola
bitwy lub odstapity od szturmu twierdzy (art. 64, 65, 66, 69, 70), bez rozkazu poddaty sie
wrogowi (art. 71), zmusity gubernatora do poddania twierdzy (art. 74) lub wywotaty
bunt i nie wspieraty innych towarzyszy broni (art. 80, 81, 83).

W Artykutach karolinskich pojawiajg sie takze informacje o wykonaniu egzekucji
poprzez sciecie mieczem. Tego typu forme pozbawienia zycia zarezerwowano dla oséb,
ktére kpity z nabozenstw i Swietych sakramentow (art. 3), dopuszczaty sie bigamii

(art. 97) lub sodomii, czyli wspotzycia seksualnego ze zwierzetami (art. 98)%. Kara

ta byta rowniez zasadzana wobec oficeréw, ktorzy zostali przytapani po raz trzeci

na przekupstwie podczas przegladow oddziatdéw (art. 126). Natomiast w dokumencie
krélewskim z 22 sierpnia 1682 r. sprecyzowano, ze kara ta moze byc tez zastosowana
wobec pojedynkujacych sie oficeréw, w sytuacji $mierci jednego z nich. Scinani byli
oficer oraz jego sekundant, a takze sekundant ofiary. Co prawda wszyscy mogli zosta¢
pochowani na cmentarzu, ale tylko w ustronnym miejscu, bez ceremonii religijnej

29

i udziatu kaptana (pkt 3)

Jako wariant wykonania kary Smierci pojawia sie rowniez parokrotnie rozstrzelanie,
stosowane za wyjecie szpady w gniewie przy sztandarze, w obozie, w garnizonie,

w szyku, w polu, w marszu, wobec wartownikdw, czy patrolu (art. 40, 44, 46, 47).
Rownie czesto karano nim za zasniecia na posterunku (art. 56), za jego opuszczenie
lub upicie sie podczas petnienia stuzby (art. 57).

Rzadko stosowang forma kary $mierci byto spalenie na stosie, ktore zostato
zarezerwowane dla dwodch przestepstw: dla kobiety, ktora popetnita morderstwo

przy uzyciu czarnej magii (art. 87) i za grzech sodomii, cho¢ w tym przypadku winnego
najpierw $cinano, a nastepnie jego ciato palono (art. 98).

28
29

Nastepnie palone na stosie.

Dokument krélewski wyraznie podkreslat, ze konsekwencje ponosity obie pojedynkujace sie
strony. W zaleznosci od wyniku pojedynku, orzekana byta adekwatna kara tj. Sciecie
mieczem, kiedy doszto do $mierci jednego z pojedynkujacych sie, a w pozostatych
przypadkach wydalenie ze stuzby, grzywna 2000 riksdaleréw i dwa lata wiezienia. Kara
obejmowata zaréwno pojedynkujacych sie jak i ich sekundantéw (C. Collstedt, op. cit., s. 47,
124-125, 304).

101



Adam Wotoszyn

4. Kary na ciele

Jedna z powszechniejszych kar na ciele, ktéra pojawia sie w zapisach Artykutéw
Wojskowych z 1683 r., byta chtosta, orzekana czesto za przestepstwa obyczajowe.

Mogli zostac skazani na nig podoficerowie, ktorzy znecali sie nad zotnierzami (art. 36)
lub sami Zotnierze, ktdrzy nierzetelne wykonywali rozkazy (art. 51, 52), zaktdcali spokoj
w twierdzach i miastach (art. 48), wszczynali fatszywe alarmy (art. 54) lub nie stawiali sie
na sygnat alarmowy (art. 55), prowokowali bojki (art. 82), porzucali bron (art. 113),
publicznie domagali sie wyptaty zalegtego zotdu (art. 135), czy dopuscili sie zniszczenia
mienia gospodarza w domu, w ktérym kwaterowali albo uszczerbku na zdrowiu jego

i jego bliskich (art. 110). Za kazde z tych przewinien przewidywano szesc batow.

Chtosta wykonywana byta takze na tych, ktorzy popetnili kradziez do 40 riksdalerow

(art. 102, 103) lub po raz pierwszy albo drugi dopuscili sie cudzotdstwa - od czterech

do dziewieciu batéw (art. 91, 92). Za pozyczenie na przeglad oddziatu konia, siodta,
pistoletéw lub innej broni i sprzetu, grozito za pierwszym razem szes¢, a za drugim
dziewiec batdw (art. 128). Tak samo byto w przypadku okaleczenia swojego konia

w celu zwolnienia ze stuzby (art. 129). Oficerowie mogli zostac ukarani chtostg szesciu
batéw, gdy nie przekazali do dowddztwa tupow wojennych (art. 120), jencéw (art. 122)

lub sztandaréw (art. 123), a takze gdy dopuscili sie przekupstwa podczas przegladu
oddziatéw - za pierwszym razem kara wynosita sze$¢, za drugim dziewied batéw (art. 126).

Specyficzng odmiana chtosty byt tzw. bieg przez rézgi lub praszczeta (gatlopp)*°,

co polegato na tym, ze skazany zotnierz musiat przejs¢ przez szpaler 300 oséb, ktdre go
chtostaty. Artykuty Wojskowe przewidywaty tego typu kare za wyciagniecie szpady
przez zotnierza w obecnosci feldmarszatka, a skazany na nig musiat szesciokrotnie
przejs¢ przez taki szpaler (art. 39).

Stosunkowo jedna z tagodniejszych kar zasgdzanych na podstawie Artykutow
karolinskich byt areszt lub wiezienie, przy czym za pobyt, jak zaznaczono w instrukg;ji
dla generata-profosa, nalezato zaptacié tak, jak i za kajdany (pkt 14). Orzekano ja

w sytuacji, kiedy doszto do obrazy kréla, feldmarszatka lub innej osoby reprezentujacej
majestat monarszy (art. 25). Byta ona réwniez stosowana wobec podoficerdw,

0 M. Thomsen, Kary na honorze w nowoZytnym Toruniu. Przyczynek, ,Rocznik Torunski” 2001,

t. 28, s. 67.
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ktérzy znecali sie nad zotnierzami (art. 36), za podtozenie ognia i niszczenie bez rozkazu
w zaleznosci od zakresu dokonanych szkdd (art. 100), a takze za rabowanie kosciotow,
szkot i szpitali (art. 116). Czesto siegano po nig tez za nieprzestrzeganie kolejnosci

w podziale tupow wojennych w zaleznosci od ich wartosci (art. 117) lub wobec
Zotnierza, ktory przyjat bezpodstawne zwolnienie ze stuzby od oficera, ktory nie

miat do tego uprawnien (art. 133). Zgodnie z dokumentem krélewskim z 25 czerwca
1676 r. podlegali jej takze oficerowie, ktdrzy oddalili sie od swojego oddziatu (pkt 2),
lub wedtug zapiséw edyktu z 15 maja 1677 r. zotnierze, ktdrzy podczas przemarszow
dopuszczali sie naduzy¢ wobec ludnosci cywilnej (pkt 1).

Dokument Karola Xl dotyczacy pojedynkow stanowit, ze mogli zostaé na nig skazani,
na okres dwdch lat, pojedynkujacy sie, a dodatkowo mogta ona zostaé przedtuzona

o trzy lata za niezaptacenie grzywny 2000 riksdalerow (pkt 2, pkt 5, pkt 7) lub w sytuacji
drugiego przypadku zniewazenia innego zotnierza (pkt 9, pkt 10). Co istotne, rowniez
profosowie zgodnie z obowigzujaca ich instrukcja mogli otrzymac tego typu kare

za niewypetnianie swoich obowiagzkdow (pkt 15, pkt 16).

Inna forma ograniczenia wolnosci byto zakuwanie w kajdany na caty dzien i noc.
Skazywano na nie gtdwnie zZotnierzy, ktdrzy trzykrotnie opuscili apel, modlitwe

lub kazanie, albo podczas odbywania tych wydarzen oddawali sie zabawie (art. 10).
Stosowano je réwniez za zwykte pijanstwo (art. 13).

Aresztowi lub wiezieniu czesto towarzyszyta tez kara gtodowki, w czasie ktdrej skazany
byt zywiony tylko niewielkimi racjami wody i chleba. Tego typu sankcje zasadzano

w kilku przypadkach: za nierzetelne wykonywanie rozkazow przez zotnierzy i oficeréw

(art. 51, 52), zotnierzowi za niestawienie sie na sygnat alarmowy (art. 55), za zniszczenie
broni czy innych narzedzi (art. 114), za nieprzestrzeganie kolejnosci w podziale tupéw
wojennych w zaleznosci od ich wartosci (art. 117), a takze dla zotnierza, ktory przyjat
bezpodstawne zwolnienie ze stuzby od oficera, ktdry nie miat do tego uprawnien (art. 133).

Dosc¢ powszechna kara za réznego rodzaju przewinienia byto noszenie przez zotnierzy
ciezaru na apelu przed regimentem. Zazwyczaj stanowito go kilka muszkietéw®'

31 Muszkiet lontowy (luntldsmuskot) lub skatkowy (flintlGsmuskét) z czaséw Karola X1 wazyt okoto

4.5 kg: https://digitaltmuseum.se/011024382550/luntlasmuskot-m-1680 (dostep: 29.01.2024);
https://digitaltmuseum.se/011024382554/muskot-m-1690 (dostep: 29.01.2024).
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lub inne ciezkie wyposazenie wojskowe. Tego typu kare zasadzano za bluzZnierstwo,
ktamstwo czy oszustwo (art. 5), a takze za opuszczanie przez zotnierza apelu, modlitwy
lub kazania, jak tez za oddawanie sie zabawie podczas ich odbywania (art. 10). Czesto
rowniez mogta by¢ ona wymierzona za nierzetelne wykonywanie rozkazéw (art. 51)
czy za niestawienie sie na sygnat alarmowy (art. 55), albo niezameldowanie sie

po sygnale do wymarszu (art. 58), czy po prostu za maruderstwo (art. 59).
Stosunkowo rzadko stosowano kare polegajaca na okaleczeniu (mutylacja)®?

i w Artykutach nie sprecyzowano doktadnie, w jaki sposob nalezatoby jg wykonad.
Grozita ona w dwdch przypadkach - za podtozenie ognia lub zniszczenie mienia
bez rozkazu w zaleznosci od wyrzadzonej szkody (art. 100), a takze za rabunek
koSciotdw, szkot czy szpitali (art. 116).

5. Kary na honorze

Rownie czesto jak kary na ciele w Artykutach karolinskich pojawiajg sie kary

na honorze. Najczesciej byta to utrata praw honorowych, co w gtéwnej mierze
dotyczyto oficeréw, a w przypadku zotnierzy godnosci wojskowej. Mozna byto jag orzec
za ucieczke spod sztandaru w czasie marszu (art. 63) oraz wobec dowddcy i zotnierzy
regimentu, szwadronu lub kompanii, ktérzy uciekli z pola bitwy lub spod obleganej
twierdzy (art. 64, 65, 67, 69, 70, 130), skapitulowali przed wrogiem (art. 71) lub poddali
twierdze (art. 73) albo zmusili gubernatora do jej poddania (art. 74). Zasadzano ja
takze za zdrade (art. 76, 77, 78), bunt i niewspieranie towarzyszy broni (art. 80, 81, 83).
Stosowana byta poza tym wobec oficerdw, ktdrzy nie zaakceptowali przydzielonejim
przez kwatermistrza kwatery (art. 109), jak rowniez nie przestrzegajacych obowigzku
dokonywania przegladu oddziatéw, (art. 124), albo dokonujacych oszustw podczas
ich odbywania (art. 125), jak pozyczenie komus konia, siodta, pistoletow, innej broni
oraz wyposazenia wojskowego (art. 128).

Sposrdd innych kar honorowych mozna wskazac odbycie publicznej pokuty na apelu
regimentu, ktdra stosowano w przypadku bluznierstwa (art. 4) lub opuszczenia apelu,
modlitwy oraz kazania przez kaptana albo oficera, czy tez oddawanie sie zabawie
podczas ich trwania (art. 6, 8, 9). Rowniez w dokumencie krélewskim dotyczacym

32 Odciecie nosa, uszu, jezyka, dtoni lub stopy.
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pojedynkow, za zniewazenie byta przewidziana kara publicznych przeprosin
(pkt 9, 10), tak samo jak w Artykutach za obraze kréla, feldmarszatka lub innej osoby
reprezentujgcej majestat monarszy (art. 25).

Czesto tez stosowano kare zestania poza obdz, ktdra postugiwano sie wobec zotnierzy
regimentu, szwadronu lub kompanii, ktérzy wbrew rozkazom poddali sie wrogowi

lub oddali twierdze (art. 71, 73). Inng przestanka do zasadzenia tego typu sankcji byto
porzucenie broni (art. 113). Dopiero po zrehabilitowaniu sie zotnierze mogli powrdécié
do obozu jako ,,oczyszczeni”. Natomiast specyficzny zapis dotyczacy tej kary zawarty
zostat w instrukgji dla generata-profosa, ktéry mégt wydalié z obozu niezaprzysiezonych
markietanow (pkt 10).

Czesto karami honorowymi stosowanymi wobec oficerow byto zawieszenie

lub degradacja. Zawieszenie grozito oficerowi za pierwszy przypadek pijafnstwa

(art. 12) albo za zaktdcanie porzadku w twierdzach oraz miastach (art. 49). Natomiast
degradacja (zazwyczaj do stopnia szeregowca) stosowana byta wobec drugiego
przypadku pijanstwa oficera (art. 12), niestawienia sie na sygnat alarmowy (art. 55)
lub za pojedynek (art. 82).

Ostatecznoscig byto natomiast wydalenie ze stuzby wojskowej, a zakres przewinien,
ktory pozwalat na zastosowanie takiej kary, byt szeroki. Po pierwsze - grzech
batwochwalstwa (art. 1). Po drugie - trzeci przypadek pijanstwa oficera (art. 12)

czy kaptana (art. 11)*3, ktéry mégt zostac usuniety takze za zaniedbanie swoich
obowigzkdéw czy niemoralne prowadzenie sie (art. 21). W przypadku oficera kare
taka stosowano réwniez, gdy obnazyt szpade w obecnosci feldmarszatka (art. 39),
nie stawit sie po sygnale do wymarszu (art. 58), nie przekazat do dowddztwa: tupow
wojennych (art. 120), jencow (art. 122), czy sztandardw (art. 123), gdy dopuscit sie
oszustwa podczas przegladu wojsk, ktére polegato na uzupetnianiu stanu regimentu
ludZmi, ktorzy do niego nie nalezeli (art. 125), nie zgtosit proby przekupstwa podczas
przegladu wojsk (art. 127), bezpodstawnie udzielit zotnierzowi zwolnienia ze stuzby,
podczas wyprawy wojennej, nie majac do tego uprawnien (art. 133), gdy publicznie
domagat sie wyptaty zalegtosci w zotdzie (art. 135) lub pobierat wiecej pieniedzy

i prowiantu niz wynosit faktyczny stan osobowy oddziatu (art. 138). Poza tym

tego typu kare mozna byto orzec za maruderstwo (art. 58) lub korzystanie z ustug

¥ 7a pierwszym i drugim razem kara wyznaczana byta przez Konsystorz Polowy.
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prostytutek (art. 89). W dokumencie krélewskim z 22 sierpnia 1682 r. podlegali jej
takze pojedynkujacy sie (pkt 2, 5), a dodatkowo w instrukcji dla generata-profosa
widniat zapis, ze za niewykonywanie jego polecen rowniez mogli zostaé na nig skazani
profosowie regimentowi (pkt 5).

6. Kary pieniezne

Niezwykle dotkliwe byty tez dla zotnierzy i oficeréw kary finansowe, ktérych byto
kilka. Pierwszg z nich byta grzywna. Doprecyzowana, jezeli chodzi o wysokos¢

w Artykutach w przypadku cudzotéstwa albo kazirodztwa: 40-90 riksdalerdw (art. 90,
95, 96); czy 20 riksdaleréw za pierwsze oszustwo oficera podczas przegladu wojsk
(art. 125). Podwdjna kara pieniezna grozita za zniszczenia wyrzadzone w domu
gospodarza, u ktérego kwaterowano, lub spowodowanie uszczerbku na jego zdrowiu
(art. 110). Natomiast za bluznierstwa oraz naduzywanie imienia Boga mozna byto
orzec grzywne w wysokosci miesiecznego zotdu, ktéra byta przeznaczana na szpital
wojskowy (krigshospitalet) i ,,skrzynke dla ubogich” (fattigbéssan), co miato forme
zadoscuczynienia (art. 4, 5). Konsekwencje finansowe stosowane byty rowniez

za nieprzestrzeganie kolejnosci w podziale tupdw wojennych, co w zaleznosci od ich
wartosci mogto sie zakonczyc¢ przekazaniem ich rownowartosci na rzecz szpitala
wojskowego (art. 117). Zgodnie natomiast z edyktem krélewskim z 16 maja 1677 r.,
oficer, ktory skonfiskowat konia chtopu, byt zobowigzany wyptaca¢ mu 6 riksdaleréw
za kazda przejechang mile oraz ewentualnie poniesc inne koszty z tym zwigzane.
Jednak najbardziej dotkliwa okazywata sie zgodnie z dokumentem krélewskim

z 22 sierpnia 1682 r. grzywna 2000 riksdaleréw za udziat w pojedynku (pkt 2, 5).

Czasami ustalenie wielko$ci grzywny pozostawato w gestii sagdu wojskowego i zalezato

od zakresu zniszczen czy szkodliwosci czynu. Tak byto w przypadku: niestawienia sie

na apelu (art. 6), nieogtoszenia publicznie rozkazu (art. 37), handlu w czasie ogtaszania
rozkazu (art. 38), zaktocania spokoju przez oficeréw w twierdzach i miastach (art. 49),
podktadania ognia i niszczenia bez rozkazu (art. 100), rabowania kosciotow, szkot

i szpitali (art. 116), niszczenia broni lub innych narzedzi (art. 114), a takze w sytuacji
zastawienia, sprzedania, przegrania lub przepicia broni, narzedzi albo munduru (art. 115).

Inng bolesng forma kary finansowej byta utrata zotdu. Zasgdzano jg wobec oficerow,
ktorzy zmuszali zotnierzy do prywatnej stuzby (art. 53) lub wzniecali fatszywy alarm,
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co kosztowato ich dwumiesieczny zotd, a takze utrate broni (art. 54). Oficer mogt
rowniez zosta¢ pozbawiony zotdu za: uczestnictwo w pojedynku (art. 82), publiczne
domaganie sie zalegtego zotdu (art. 135), odmawianie zotnierzom ich wynagrodzenia,
prowiantu i odziezy (art. 136)%*, jak tez przyznawanie zotnierzowi urlopu lub zwolnienia
ze stuzby nie posiadajac do tego uprawnien (art. 134)*°. Zotnierz, ktéry przyjat takie

bezpodstawne zwolnienie, takze tracit swoj zotd (art. 133)%.

Najbardziej rygorystyczng sposrdd kar materialnych byta konfiskata majatku

i mogta by¢ zasadzona w bardzo wielu sprawach: prowadzenia handlu w czasie
trwania apelu, modlitwy, kazania (art. 15) lub ogtaszania rozkazéw (art. 38),

za zranienie kogo$ podczas sadu wojskowego (art. 42), za atak na wartownika (art. 46)
czy fatszywy alarm wszczety przez oficera (art. 54). Przewidziana byta réwniez dla
zotnierzy oraz dowddcow regimentu, szwadronu lub kompanii, ktérzy uciekli z pola
bitwy albo spod obleganej twierdzy (art. 64, 65, 67, 68, 69, 70), skapitulowali przed
wrogiem (art. 71), poddali twierdze (art. 73), a takze zmusili gubernatora do jej
poddania (art. 74). Czesto tez byta orzekana w sprawach za zdrade (art. 76, 77, 78)
czy podzeganie do buntu i niewspieranie towarzyszy broni (art. 80, 81, 83), albo
wobec oficeréw, ktdrzy nie zaakceptowali przydzielonej im przez kwatermistrza
siedziby (art. 109), nie przeprowadzali przegladu oddziatow (art. 124) lub pozyczali
na czas przegladu konie, siodta, bron lub inny sprzet (art. 128). W dokumencie
krélewskim dotyczacym pojedynkdw stosowano jg rowniez wobec skazanych

za pojedynek albo usitujgcych stoczy¢ pojedynek poza granicami Szwecji

(pkt 4). Zgodnie z instrukcja dla generata-profosa mogli zostac nig objeci takze
niezaprzysiezeni markietani (pkt 10).

7. Prawo talionu

W niektdrych artykutach karolinskiej kodyfikacji mozemy tez znalez¢é odwotanie

do specyficznego prawa talionu, w ktérym sankcja prawna byta identyczna ze skutkiem
przestepstwa, czyli tzw. ,,oko za oko, zab za zab”. Stosowano je w kilku sytuacjach.

Po pierwsze, wobec osoby ukrywajacej wroga lub przestepce. Grozita za to taka sama

34
35
36

Trzymiesieczny zotd.
Trzymiesieczny zotd.
Trzymiesieczny zotd.
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kara, jaka byta zasadzona za wczesniej popetnione przez zbiegtego przestepstwo

(art. 141). Réwniez profosi, zgodnie z zapisami instrukcji, mogli podlegac takiej sankcji
w dwdch okolicznosciach: 1) wypuszczenia wieznia bez rozkazu lub wyroku, wéwczas
orzekano wobec nich kare pozbawienia wolnosci (pkt 17); 2) nie poinformowania

o zaniedbaniach i nieprawidtowosciach ze strony oficeréw (pkt 18). W tym przypadku,
w zaleznosci od ztamania konkretnego artykutu przez oficera i niezgtoszenia tego
faktu, w stosunku do profosa mogta byc¢ zastosowana zgodnie z prawem talionu kara
Smierci (art. 109, 124, 126, 138), chtosta (art. 120, 122,. 123, 126), gtodéwka (art. 51,
52), utrata praw honorowych (art. 109), publiczna pokuta (art. 6, 8, 9), wydalenie

ze stuzby (art. 120, 122,123, 125, 127, 133, 138), grzywna (art. 125), utrata zotdu (art. 53)
czy konfiskata majatku (art. 54, 109, 124, 128).

8. Podsumowanie

W konkluzji nalezy stwierdzic, ze Artykuty Wojskowe Karola XI z 1683 r. byty jednymi

z najbardziej surowych praw wojskowych w Europie w 2 pot. XVII w7 inspiracjg dla
innych kodekséw wojskowych, a zwtaszcza dla kodeksu wojskowego Piotra | z 1716 1.3
Oczywiscie trzeba takze podkreslic, ze same Artykuty byty kompilacja starych praw
wojskowych dostosowanych do aktualnych warunkéw, co mogto rodzi¢ problemy
natury prawnej. Niemniej znaczna liczba réznorodnych kar wykonywanych

publicznie, a zwtaszcza kara $mierci, ktora byta najczesciej stosowana i grozita

za wiele wykroczen przeciwko Artykutom, pokazuja dazenie wtadcy szwedzkiego

do stworzenia nowoczesnej armii, ktorej podstawe stanowi¢ mieli mieszkancy

jego krélestwa. Wprowadzenie ich do armii szwedzkiej spowodowato, ze Szwecja
zyskata Swietnie zdyscyplinowane wojsko, ktore nastepnie zostato wykorzystane

przez Karola XIl (1697-1718). Zwyciestwa, ktore odnosity oddziaty szwedzkie w bitwach
Wielkiej Wojny Pétnocnej, byty niewatpliwie zastugg wprowadzenia tych regulacji
prawnych oraz skrupulatnego ich przestrzegania. Artykuty ustanowity tez pewna
podstawe poczucia elitarnosci wsrdd zotnierzy i oficeréw szwedzkich, ktérzy mogli sie

37 Wstep, [w:] A. Weyde, Regulamin wojskowy z 1698 roku, oprac. K. topatecki, P. Krokosz, ttum.

P. Krokosz, Biatystok 2022, s. 48.

E. Anners, op. cit., s. 9, 13, 15, 81; 90-91; 101; M. Busch, op. cit., s. 202-203; Wstep, [w:] Kodeks
wojskowy Piotra | z 1716 toku, oprac. P. Krokosz, K. topatecki, Krakow-Oswiecim 2016, s. 57-
58.
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postrzegac jako armia Boga pod przewodnictwem kréla bedacego naczelnym dowddca
wojskowym i pomazancem bozym. Znaczna liczba kar cielesnych i honorowych,
przewidziana za wystapienia przeciwko Bogu oraz porzadkowi religijnemu swiadcza
rowniez o Scistym zespoleniu w armii szwedzkiej dyscypliny ze sfera religijna. Nie tylko
legitymizowato to surowos¢ kar, ktdre byty pokuta za grzechy, ale takze wzmacniato
proces wychowania oraz moralne fundamenty lojalnosci wobec kréla i ojczyzny.

Tym samym Artykuty ze swym wachlarzem réznorodnych kar przyczynity sie rowniez
do stworzenia specyficznej tozsamosci szwedzkiej armii jako wyjatkowej sity na tle
innych europejskich armii tego okresu.
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STRESZCZENIE

Rodzaje kar stosowanych w armii szwedzkiej
na podstawie Artykutow Wojskowych Karola X1z 1683 .

W artykule scharakteryzowane zostaty rodzaje kar stosowanych na podstawie Artykutow
Wojskowych z 1683 r. w armii szwedzkiej. Po doswiadczeniach wojny skanskiej (1675-
1679) krol Szwecji Karol XI Wittelsbach (1660-1697) przystapit do gruntownej reformy
panstwa, w tym takze armii. Poza modernizacja jej organizacji i uzyskaniem srodkéw
na jej utrzymanie, poprzez tzw. Wielka Redukcje Dobr w 1680 r., monarcha szwedzki
zadbat, aby stworzy¢ z niej zdyscyplinowana site. Stuzyé temu miaty ustanowione
przez niego w Sztokholmie 2 marca 1683 r. bardzo surowe Artykuty Wojskowe
zawierajace 145 przepisow podzielonych na 25 rozdziatow, ktdre regulowaty wszystkie
aspekty stuzby wojskowej. Ich integralnymi czesciami byto piec instrukcji dotyczacych:
1) regut prowadzenia proceséw, 2) obowigzkdéw generata-audytora, 3) obowigzkdéw
generata-profosa i profoséw regimentowych, 4) obowigzkéw generata-wagenmeistra

i wagenmeistrow regimentowych, 5) obowigzkdéw generata zandarmerii; a takze pieé
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dokumentow kroélewskich, ktore: 1) regulowaty kwestie wyposazenia i zaopatrzenia
dowddcow, zotnierzy piechoty i kawalerii oraz artylerzystow podczas marszu;

2) omawiaty porzadek marszowy; 3) dotyczyty kwestii zniesienia samowolnych rekwizycji
i kwaterunkow; 4) informowaty o porzadku zakwaterowania; 5) regulowaty kwestie
zwigzane z bojkami i pojedynkami; oraz sze$¢ modlitw.

W Artykutach Wojskowych Karola XI mozemy odnalez¢ wiele rodzajoéw kar typowych

dla armii tamtego okresu. Kary na ciele: kara Smierci (powieszenie, decymacja, Sciecie
mieczem, rozstrzelanie, spalenie na stosie), chtosta (w tym bieg przez rézgi), areszt,
wiezienie, kajdany, gtodéwka, okaleczenie (mutylacja), noszenie ciezaru; kary na honorze:
utrata praw honorowych, publiczna pokuta, przeprosiny, zestanie poza obdz, zawieszenie,
degradacja, wydalenie ze stuzby; czy kary finansowe: grzywna, utrata zotdu lub konfiskata
majatku. Poza tym stosowane byty réwniez elementy prawa talionu. Artykuty Wojskowe
Karola XI odznaczaty sie duzym rygorem, co przektadato sie na wysoka dyscypline
oddziatow szwedzkich podczas walk w czasie Wielkiej Wojny P6tnocnej (1700-1721).
Stanowity one réwniez inspiracje dla innych kodyfikacji wojskowych, w tym rosyjskiego
kodeksu wojskowego Piotra | Wielkiego z 1716 roku.

SUMMARY

Types of Punishment Used in the Swedish Army
Based on the Charles XI’s Military Articles of 1683

The article describes the types of punishment used in the Swedish army on the basis

of the Military Articles of 1683. After the experience of the Scythian War (1675-1679), King
Charles XI Wittelsbach of Sweden (1660-1697) embarked on a thorough reform of the
state, including the army. In addition to modernising its organisation and obtaining
funds for its upkeep through the so-called Great Reduction in 1680, the Swedish

monarch made sure to create a disciplined force. This was served by the very strict
Military Articles he established in Stockholm on 2 March 1683, which contained 145 rules
divided into 25 chapters that regulated all aspects of military service. Their integral parts
were five instructions on: 1) the rules for conducting trials, 2) the duties of the general-
auditor, 3) the duties of the general-provost and regimental provost, 4) the duties of the
general-wagon master and the regimental wagon master, 5) the duties of the general

of the gendarmerie; as well as five royal documents which: 1) regulated the equipment
and provisioning of commanders, infantry and cavalry soldiers and artillerymen on the
march; 2) discussed the order of march; 3) dealt with the abolition of arbitrary requisitions
and quarters; 4) informed the order of accommodation; 5) regulated brawls and duels;
and six prayers.
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In the Military Articles of Charles XI we can find many types of punishment typical

of armies of that period. Punishments on the body included: capital punishment
(hanging, decimation, beheading with a sword, execution, burning at the stake), flogging
(including running through the rods), arrest, imprisonment, shackles, starvation,
mutilation, carrying a burden; punishments on honour: loss of rights of honour,

public penance, apology, exile outside the camp, suspension, degradation, expulsion
from service; or financial penalties: fine, loss of pay or confiscation of property.

In addition, elements of talion law were also applied. The Military Articles of Charles XI
were characterised by a high degree of rigour, which was reflected in the high discipline
of Swedish troops during the battles of the Great Northern War (1700-1721). They also
provided inspiration for other military codifications, including the Russian military code
of Peter the Great in 1716.
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Abstract

The writing output of the Polish King Stanistaw Leszczynski (1677-1766) includes

a work in the genre of social utopia, namely the Conversation of a European with

an Islander from the Kingdom of Dumocala. This work is certainly less well known than
Leszczynski’s most famous treatise A Free Voice insuring Freedom. Although considered
not very original by the standards of the classical utopias of the Enlightenment era, it is
an interesting subject for deeper analysis and scientific research. It can even be said that
the text in question is one of Leszczynski’s least known works and has not, as yet, been
the subject of detailed studies. Therefore, the main purpose of this article is to try to clear
any doubts about whether Leszczynski’s text constitutes a utopia sui generis. This was
pointed out primarily by Aleksander Swietochowski, in whose opinion the Conversation
between a Europeans... does not meet the criteria required of social utopias. The research
hypotheses posed in this article concern the issue of lawmaking in utopias and why this
topic is usually overlooked by utopists, including Stanistaw Leszczynski. The author

of this article also refers to other texts by Stanistaw Leszczynski that deal with issues
related to law, especially the ways in which it is made and applied. In this way, the author
attempts to conduct a more general analysis on the law in Stanistaw Leszczynski’s views
and to present his reform projects related to the proper functioning of the state.

Key words: absolutism, Enlightenment, lawmaking, utopia, sources of law
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To control others well, one needs to be able to control oneself.
Stanistaw Leszczynski, Réflexions sur divers sujets de morale/Mysli rozmaite, 1750

1. Introduction

The Conversation Between a European and an Islander from the Kingdom of Dumocala

is one of the lesser-known works by Stanistaw Leszczynski (1677-1766). This work has
not, so far, been the subject of a thorough scholarly analysis, although it is recognized
as a part of the extensive writing output of its author. An interesting research problem
that is worth examining in terms of the content of the book is related to doubts about
whether it is a utopia. Any such text more or less modeled on the idea of Thomas More
and his 1516 Utopia is considered a utopia. At the very least, it is recognized as a literary
genre. The matter looks much more interesting when one looks at the content

of Leszczynski’s book, especially at the social, political, and legal issues discussed

by the author, and compares them with More’s archetype.

The fact which is important from the point of view of the above considerations regards
the authors and their texts which are considered utopian and which were written later
to present a variety of social problems that were particularly troubling the people

of their times, but also to suggest innovative ideas for solving them, including ones
that were often considered quite controversial. This is because all the problems
identified by utopists, as well as the ways to solve them, were, in their own opinion,
universal and timeless in nature. Was this Stanistaw Leszczynski’s opinion when he was
writing his work? What raises doubts is a fact associated with the possibility of giving

a negative answer to the question posed in the title of this article. Such an answer can
be strongly justified scientifically, probably even more strongly than a positive answer.
This position on Leszczyriski’s work was confirmed by Aleksander Swietochowski,
who rejected any claims of the work’s utopian character.?

Stanistaw Leszczynski is one of the most interesting figures of the Enlightenment
associated with European politics of the time, and one of the few rulers who were

T, Leszczynski, Mysli rozmaite, [in:] Rys zycia i wybor pism Stanistawa Leszczynskiego, kréla

polskiego, xiecia Lotaryngii i Baru, zwanego Filozofem Dobroczyrcg, translated by K. Lubicz-
Niezabitowski, Warszawa 1828, p. 384.

Cf. A. Swietochowski, Utopie w rozwoju historycznym, Naktad Gebethnera i Wolffa Krakéw,
G. Gebethner i Spétka, Warszawa 1910, p. 87.
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also concerned with introducing philosophy into practice. He was, after all, a thinker
and a writer with not only a wealth of personal experience gained in the world

of politics, but also with a uniquely open mind - typical precisely of a philosopher

of the Age of Enlightenment. An analysis of the research conducted to date on the
nature of Stanistaw Leszczynski’s works on a political and legal doctrine shows that
they are always considered as realistic and rational. But was the Conversation Between
a European and an Islander from the Kingdom of Dumocala exceptional in Leszczynski’s
works? Was it intended by its author to be a utopia? These are the key research
questions that would be worth exploring.

It should be emphasized at the outset that in many respects Stanistaw Leszczynski
was much closer to the doctrinal assumptions of absolutism of the time, especially

of the Enlightenment type, than to social utopianism. Absolutism as the dominant
system of government form in 18th century Europe is primarily a historical fact,
butitis also an aspect of political realism, closely related to at least cameralism,
Polizeiwissenschaft, mercantilism, or boullionism. The influence of these doctrines
can be seen in Leszczynski’s numerous works and the reforms of the state and its legal
institutions he proposed, especially those aimed to ensure the proper functioning

of the central administration. Indeed, this is the picture presented in the Conversation,
where one can actually find “the content of all Stanistaw Leszczynski’s remarks

on governing a state.”?

In the context presented above, the main purpose of this article is to try to dispel any
doubts about whether Leszczyniski’s work constitutes a typical Enlightenment utopia
sui generis? Can the solutions to social problems presented in it be treated as typically
utopian proposals? When defining the concept of utopia, Michat Jaskélski points out
that “no one can precisely define its boundaries,” especially since it is equally difficult
to distinguish utopias from other political, social, economic, or legal doctrines.*
“Utopias [always] appear in the world of ideas, mainly in social, political and literary
contexts.” It is in such aspects that the Conversation was put by Stanistaw Leszczynski,

S. Leszczynski, Rozmowa Europejczyka z Wyspiarzem z Krélestwa Dumocala, [in:] Rys zycia...,

op. cit., p. 278.

Cf. M. Jaskdlski, Utopie, [in]: Stownik historii doktryn politycznych, vol: 6: T-Z, with a Supplement,
eds K. Chojnicka, M. Jaskdlski, Warszawa 2015, pp. 266-267.
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who wrote it as a so-called holistic political utopia (one that concerns all institutions
of the state), in which the ultimate goal is to maximize people’s happiness.®

Another research problem worthy of attention and closer examination, which

is related to utopias, but also to the totality of Stanistaw Leszczynski’s political

views and which could be presented on this occasion, is lawmaking. Indeed, when
analyzing various utopias from this perspective, one can only occasionally come
across relevant information. Generally speaking, issues of lawmaking in utopias are
most often omitted by their authors, or presented only in a cursory manner. Therefore,
it would be worthwhile to take a closer look at this problem and try to answer another
research question: Why did this usually happen? Certainly, this is related to the really
rare occurrence or complete lack of descriptions of lawmaking processes in utopias.
However, such descriptions, albeit rare, can be found in utopias, because some kind
of law is always is in force even in utopias. Law in utopias most often takes the form

of specific institutional solutions, less often procedural, but often with a distinct
internal system.

Looking at utopias from such an angle, further, typically philosophical and legal
questions naturally arise: What is law in utopias? and How does the legal system
described in them operate?® Accordingly, the most appropriate research method

for finding answers to these questions is the historical-comparative method, which
not only allows one to conduct a comparative analysis of Stanistaw Leszczynski’s work
and selected utopias of modern times, but also gives one an insight into the views

on law contained in his other works on political, legal and philosophical matters.

First of all, attention should be paid to the origin of the law in force in utopias, that is,
referring to its sources. When starting such an analysis, the following problems, which
are closely related to lawmaking, should be highlighted. Firstly, the problem concerning
the sources of law, approached a formal way, as the so-called fontes juris oriundi -

the sources of its creation, with particular attention to the origins of the law in force

in utopias. In such a case, of course, it is necessary to take into account all the so-called
lawmaking factors that have contributed to the creation of the law, most often through

S Ibidem, p. 267; Also, see: M. kuczewski, Utopia i konserwatyzm, ,,Edukacja Filozoficzna” 2000,

vol. 30, p. 43.
M. Szyszkowska, Europejska filozofia prawa, Warszawa 1993, pp. 2-3.
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passing of laws, customs, or lawmaking precedents.’” Nevertheless, an extremely
important role in the formation of law in utopias is also played by all the so-called
material factors, having the form of socio-economic and political relations. It seems
that compared to the formal sources of law, the material ones are much more eagerly
and accurately described by most authors of utopias. It is true that utopists’ approach
to the problem of the sources of law resembles more the law in books approach than
the law in action approach.? Nevertheless, the sources of law have been described

by them, although certainly less frequently, as “lawmaking facts, i.e., such action
(including lack of action) of certain entities that leads to the emergence of principles
and rules, or to the modification of existing ones, whereby such principles or rules then

”9

constitute the invoked basis for certain acts of application of law.”” The nature of the

law depicted in utopias is usually fundamental.

Secondly, utopists very rarely address issues related to the legislative procedure,

and certainly never present it in detail. Thirdly, few utopists raise issues related to the
possible change of the law in force in a utopia and to the ways to amend it, related

to the need for continuous improvement. Certainly, more often than not, the law

in force in utopias is so perfect that there is no need to change it. It is the world that

is supposed to be organized and function according to the provisions of the law, and the
law does not have to be adapted to the changes occurring in the world. Fourthly

and finally, the search for an ideal legislator is a particularly important problem related
to lawmaking in utopias. Such a legislator should be able to create a perfect law -

one that needs no amendments. The law, once enacted, would be the basis for both
the organization and the existence of a utopian world that is better in every way than
the real world.

Stanistaw Leszczynski’s approach to the above issues corresponds to the so-called
positive utopias, characterized by “perfection of the depicted world (in comparison with
the imperfection of the real world), synchronicity of the description, and plotlessness
[afabularno$¢].”"® According to Andrzej Juszczyk, all these features of positive utopias
“consistently interact with each other, which is the result of an even more basic feature,

Cf. T. Maciejewski, Historia ustroju i prawa sgdowego Polski, Krakdw 1999, pp. 77-78.
Cf. ed. T. Giaro, Zrédta prawa. Teoria i praktyka, Warszawa 2016, p. 388.
J. Majchrowski, Zrédta prawa a praktyka polityczna, [in]: Ibidem, p. 51.

0 A Juszczyk, Stary wspaniaty Swiat o utopiach pozytywnych i negatywnych, Krakéw 2014, p. 26.
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which he calls quasi-religiousness.”'" This last feature in all of Stanistaw Leszczyriski’s
works turns out to be one of the leading, if not the most important.

2. The main problems associated with lawmaking in utopias

Utopias contain few descriptions of lawmaking itself, especially the creation of law -

its origins and sources. The solution to the associated problem is, therefore, to look

at the views of a utopia’s author more broadly than just through the lens of his utopian
texts. This is certainly the case with Stanistaw Leszczynski’s works, in which virtually

the only utopia is the Conversation Between a European and an Islander from the
Kingdom of Dumocala. This text, about twenty pages long, was probably written as early
as in 1718,"% and was first published in France after more than thirty years, as late

asin 1752."% It is usually not counted among the most important texts of the extensive
writing output of the Polish “king-philosopher”™® - but it is definitely noticed.

The Conversation is usually placed among the French social utopias of the Age

of Enlightenment. As Frangois Rosset noted, however, the name of the island in the
work’s title comes from the Polish word “dumacé,” which means to ponder or dream,
and is meant to suggest the king’s penchant for contemplating a better world

that one should try to make real.”® Using elements of the classic travel novel, with
motifs of geographic discovery - Leszczynski presents a picture of an island hitherto

11
12

Ibidem.

At the time, Stanistaw Leszczynski was staying in Zweibriicken (Duchy of Two Bridges)

as a guest at the hereditary estate of King Charles XII of Sweden, after losing the first War

of the Polish Succession (1706-1709); see. A. Muratori-Philip, Stanistaw Leszczynski. Krél tutacz,
translated by B. Szwarcman-Czarnota, Swiat Ksigzki, Warszawa 2007, pp. 43-54.

Entretien d’un Européen avec un insulaire du royaume de Dumocala - first edition in French

in 1752 (the place of printing in Nancy was determined by E. Rostworowski). Polish translation
by Kajetan Lubicz-Niezabitowski, as quoted in the version included in: Rys zycia i wybor

pism Stanistawa Leszczynskiego, krdla polskiego, xiecia Lotaryngii i Baru, zwanego Filozofem
Dobroczyncqg, Warszawa, A. Brzezina 1828.

See: A. Rossinot, Stanislas: Le roi philosophe, Michel Lafon, La Fleche 1999.

Cf. F. Rosset, D’Amaurote a Dumocala: variations sur les rois en utopie, ,,Quétes littéraires”
2021, 11, p. 19. It should be added that “duma” in Polish is primarily a sense of one’s own
dignity and worth, as well as contentment and satisfaction with one’s own or someone

else’s achievements. This etymology of the island’s name, in turn, may refer to the personal
achievements of Stanistaw Leszczynski.

13

14
15
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unknown to Europeans, the life of its inhabitants, but above all the political and legal
system in place there. It is a picture of a monarchy that functions perfectly in every
respect. In his text, however, Leszczynski, focused more on depicting the actions of the
executive branch, including the special role of the ruler, with the central administration
subordinated to him in an absolute manner, than on proposals for change or specific
reforms to heal the country’s social, political or economic life. He acted like the most
earlier authors of social utopias, showing a supposedly ready-made model for the
proper exercise of power, which was supposed to be not only effective, but also moral.

In the context analyzed so far, it seems that Leszczynski’s work mostly resembles
Thomas Campanella’s Civitas Solis of 1602."° This is evidenced by the very location

of the island of Dumocala, somewhere in the uncharted waters of the Indian Ocean,
but most importantly by the fact that its content has a strong moral and religious
basis. Unlike T. Campanella’s work, however, Leszczynski’s utopian concept is certainly
not communitarian.'” The Conversation, from beginning to end, therefore, meets

the criteria set by Jerzy Szacki for the so-called utopia of a place, depicting the happy
life of its inhabitants, the existence of which had been unknown to anyone.'® Besides,
by comparing Leszczynski’s text to other classifications of utopias proposed by Jerzy
Szacki, one can conclude that it combines elements of escapist utopias with elements
of heroic utopias. It is particularly interesting because the above types of utopias are
usually contrasted with each other, because the former are dreams of a better world,
which generally do not entail an injunction to fight for that world, and the latter, on the
other hand, are linked to a program and the injunction to do specifically what that
program requires."

However, in the Conversation Leszczynski tried to describe the essence of good

and evil. In addition, the authors of escapist utopias try to explain in their works
how a domination of good over evil is manifested in a properly governed state. While
escapist utopias tend to be intellectual games, heroic utopias tend to be deadly
serious.?’ In Leszczyriski’s case, however, it is probably quite clear that he wrote his

16
17

See: T. Campanella, Miasto Storica, translated by L. and R. Brandwajn, Wroctaw 1955, pp. 3ff.
The communitarian nature of Thomas Campanelia’s utopia was pointed out in its Introduction
by Rachmiel Brandwajn, ibidem, pp. XXXIII, XLVII.

Cf. J. Szacki, Utopie, Warszawa 1968, p. 45.

Ibidem, p. 43

Ibidem, p. 44
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utopian text in a very serious manner. Perhaps this was due to his personal experiences,
which were not always positive. When writing the Conversation Between a European
and an Islander from the Kingdom of Dumocala in 1718, he had already been a king

of Poland, which he had to leave as an ally of King Charles XII of Sweden, who was
defeated at the Battle of Poltava.?’

However, when writing later works, he always emphasized his political and social
involvement resulting from his activities within the European politics of the time.
At the same time, it should be emphasized that thanks to the experience he kept
gaining in the political arena, Stanistaw Leszczynski never stopped dreaming

of a better world, but also knew what to do to make it so. While remaining a realist,
he must have been perfectly aware that as one of the few political writers in history,
he was after all given the chance to turn his plans into reality, especially when he
became the Duke of Lorraine and Bar. It is no coincidence that the locals nicknamed
him the King Benefactor,”” whose statue is still present in Nancy, the capital

of Lorraine, in the square named after him.? The example related to the personality
of Stanistaw Leszczynski perfectly illustrates what Irena Pankdw highlighted in her
Filozofia utopii [Philosophy of Utopias], in which she wrote that “utopia is a world
of implemented values,” where the distance between what is and what should be is

to be reduced (eliminated).”**

The life and activities of Stanistaw Leszczynski, especially in this place and time, are,
in a sense, a confirmation of these words. But they say a lot about a man who had not
only the intention to change this world, but also the strong will to encourage others
to do so. This is because he implemented something that is unattainable for most
people in power to this day and usually remains an unfulfilled promise or simply

a utopia.

21 Asa result, Stanistaw Leszczynski first stayed abroad from 1709 to 1733, and then returned

to Poland to be elected its king again after 29 years on September 12 of that year. Forced

to leave the country later that year again, he became the Duke of Lorraine for life, where

he reigned for another 33 years until his death in 1766; see A. Muratori-Philip, Stanistaw
Leszczyriski. Krél tutacz, translated by B. Szwarcman-Czarnota, Swiat Ksigzki, Warszawa 2007,
pp. 143ff.

Also, see: V. Delcroix, Le Bon Roi Stanislas, Mégard et C., Rouen 1864.

Cf. A. Muratori-Philip, Stanistaw Leszczynski. Krdl tutacz, op. cit., pp. 267-280.

I. Pankdw, Filozofia utopii, Warszawa 1990, p. 184.
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The work in question also does not contain descriptions of how the law comes

into being, how it is amended and applied, but also of what the law is in general.
However, using Leszczynski’s other texts, one can describe his understanding of law:
like a classical philosopher of law, he links it closely to justice. In his opinion, there are
two basic types of laws: civil laws and moral laws.

“The source of the former is the wisdom and will of the ruler; the source of the latter
is the feelings of all ages and times. The former condemn transgressions, the latter
recommend virtues alone. Civil laws, backed by all the gravity of moral laws, impose
harsh punishments on criminals. Moral laws, on the other hand, by themselves
neither punish nor reward; all their reward is the honor derived from compliance with
them; all their punishment is the disgrace of having neglected them. The former are
written down in law books, and one may therefore be ignorant of them; but moral
laws are engraved in all hearts, and under no circumstances can one be exempted
from them; the former, although they should always be in accord with reason, may
sometimes be incomprehensible to those for whom they are assigned; while the latter
are applicable to every character, age, and social class, equally to the small and to

the great: everyone should obey them from the time, the one who does not wish

to submit to them becomes a man. Both the ones and the other contribute to the good
of the community, but the moral laws accomplish this more surely and universally,

for their influence extends to all the activities of man to such a degree that they even
arrange the movements of our souls”®

Therefore, the nature of the former is that of laws that we refer to as positive laws, while
the latter resemble eternal, unchanging, and perfect natural laws of a moral nature,
which extend to all mankind.

Generally speaking, Stanistaw Leszczynski’s position regarding law assumed that

law was, is, and will remain an indispensable element of social life. At the same time,
law is a thoughtful and orderly system of norms that apply wherever people live. It is
always to remain an expression of the will of the ruler as a sovereign and a guarantor
of eternal, unchanging, and universal values, related to the communal life of people

as rational and moral beings. Of course, since Plato’s ideal state, justice as the highest
idea of law was to be at the forefront of these community values. It can be said that

the idea of justice was to guide the actions of all residents of the Kingdom of Dumocala,
starting with the reigning monarch, who was also the supreme legislator and supreme

S. Leszczynski, O sprawiedliwosci albo o prawach cywilnych i moralnych, in: S. Leszczynski, Gtos
wolny wolnos¢ ubezpieczajgcy i inne pisma, Biblioteka Filozoféw, Warszawa 2012, pp. 213-214.
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judge, constituting the essence and purpose of community life. This is because justice,
viewed in this way, obliges every resident of the island to exercise virtue and avoid
transgressions. However, if transgressions do occur, they should be punished harshly,
just as good deeds should be rewarded.?® It can even be said that in this concept,

the idea of justice combines the wisdom of Roman law with the sanctity of divine

law. Thus, a picture of the perfect law appears to us because the law is just by all
means. Therefore, in Leszczynski’s words:

“This justice, which is the strongest eminence of majesties, the support of states

and kingdoms, adding heart in adversis and moderation in prosperis, this knot,

which binds the states of the subjects to the fatherland, and liberty to the laws, this
inspirat of good advice, strengthens salutary resolutions, relieves dissent, uncovers
treason, and tolerates nothing that is harmful to the fatherland. It subdues unbearable
ambition, abhors private interest, and is seduced by no respect; indeed, without it we
could never fulfill what we owe to God, to our neighbor, or to ourselves.”?’

Ajust law was to help define and guarantee other higher values, such as freedom,
equality, peace, security, as well as for example work and the prosperity that comes

with it. Without the implementation of these values, which in utopias were given moral
and social value at the same time, it is impossible to achieve either the individual
happiness of their inhabitants or the common good. This, of course, is reminiscent of our
laws, which we also establish with regard to various values as goals to be achieved.
However, unlike the inhabitants of utopias, we stop believing in them and doubt their
implementation. Although these goals continue to be expressed in our law, they are still
unattainable, which makes them utopian, in a way. This is certainly the case with higher
values, which at least in our legal system are expressed by the Constitution.

Stanistaw Leszczynski was aware that “a man who abuses his rights runs the risk

of losing them altogether.”?® Unfortunately, these words turned out to be extremely
true and prophetic in the history of the Polish-Lithuanian Commonwealth, which,
despite attempts to introduce reforms, could no longer be saved from collapse. After all,
the terrible price Poland paid was the loss of sovereignty to states with absolute
regimes. So it was absolutism that proved to be more effective in its actions, albeit not
necessarily the most moral. The fact is that Stanistaw Leszczynski did not live to see

26 Idem, Rozmowa Europejczyka..., in: Rys Zycia..., op. cit., p. 284.
27 \dem, Gtos wolny wolnos¢ ubezpieczajgcy, Biblioteka Filozoféw, op. cit., pp. 149-150.
28

Idem, Mysli rozmaite, op. cit., p. 374.
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the final collapse of his homeland, but like other progressive minds of the 18th century
Poland, he believed that changes to its law could lead to its salvation. It was thanks

to the law that efforts were made, especially after his death, to reform the social,
political, and economic life of the entire country and its people, despite the partitions.
What was saved, if only for a moment, or modernized in the spirit of the progress of the
Age of Enlightenment, is considered today as immortal. These are all the so-called
monuments to the law of that period.?’

However, referring to the way in which the authors of utopias most often approached
issues concerning the law, it can be seen that it was the issues related to its application
as adherence to certain rules and norms that were much more important to them
than those concerning the ways of making it. This is because utopists focused their
attention much more on the functioning of the legal system and its institutions

than on the creation and implementation of laws. The same was true not only

of Stanistaw Leszczynski’s views, but also of his actions. It is true that in his life he was
an adventurer, philanthropist, philosopher, king, patron, writer, politician, certainly

a versatile man with an extraordinarily open mind.*® From the perspective of all his
political and legal writings, of the values that the law should express, he particularly
emphasized two: the ideal of justice and the ideal of freedom.

Taken together, they were a prerequisite for a happy community life. In perhaps his
most famous work, which was even considered “monumental”®' this “outstanding

writer”*? highlighted the ideal of freedom in its very title A Free Voice insuring Freedom.

This political treatise, often considered “outstanding,”** was probably written in the

early 1730s and published in printin 1749. In this work, Stanistaw Leszczynski wrote
about the need for thorough reforms in the Commonwealth, which so far has been

29 |n addition to the Government Act of May 3, 1791, it is worth mentioning Andrzej Zamoyski’s

Collection of Laws, rejected by the Sejm in 1780, and Draft Code of Stanistaw August announced
in Article VIII of the Constitution.

Also, see: A. Muratori-Philip, Stanislas Leszczynski: Aventurier, philosophe et mécéne des Lumiéres,
Robert Laffont, Paris 2005.

M.J. Lech, Stanistaw Leszczynski, Warszawa 1969, p. 241.

Cf. J. Lechicka, Rola dziejowa Stanistawa Leszczynskiego oraz wybdr z jego pism, “Roczniki
Towarzystwa Naukowego w Toruniu” 1954, t. 49(2), p. 156.

See: Stanistaw Leszczynski, http://www.szlachta.internetdsl.pl/krolowie/leszczynski.htm (date
of access: 12.1212.2022).

30

31
32

33

124


http://www.szlachta.internetdsl.pl/krolowie/leszczynski.htm

Is Stanistaw Leszczynski’s Conversation Between a European and an Islander...

impossible to successfully implement.>* He placed the blame for this state of affairs

on the fact that, first of all, as people, we are unable to enjoy the benefits of freedom

in an appropriate manner, that is, in a spirit of mutual love. This is because “our
freedom is a fast-flowing stream, the course of which is difficult to control; as is

the impetus of our liberty, if not inhibited by conscience, lest it be used to the
detriment of our neighbor; reason, lest it harm itself; and law, lest it causes the loss

of the fatherland by transgressing it.”*° It can even be said that the position expressed
by Leszczynski on the above issue can be reduced to the claim that the ideal of freedom
cannot be fulfilled without simultaneous respect for the ideal of justice.*® As Marek
Maciejewski noted, any state can become a land of authentic freedom, in which rational
organization is based on the subordination of particular interests to the good of the
whole under the rule of rational laws.®” And it was perhaps these ideals that were most
lacking in the declining Polish-Lithuanian Commonwealth.

3. Lawmaking as an attribute of the monarch - sovereign

Like perhaps every utopist, Stanistaw Leszczynski looked for effective ways to ensure
people’s happiness. Consequently, he believed that no one can feel happy in a state
without the implementation of two closely related values: the guarantee of freedom
and mutual love.

Leszczynski wrote about their actually divine origin in the following words:

“We love freedom, and rightly so, as it is the most precious gift given to man by God
(...); freedom in each of us, there is nothing else, but a stream flowing out from this
source; so if the Commonwealth ceases to be what it is, we will also have to cease

3 cfL.Du bel, J. Malarczyk, Historia doktryn polityczno-prawnych, AWH Antoni Dudek, Lublin 2001,

p. 215.
S. Leszczynski, Gtos wolny..., op. cit., p. 15.

Stanistaw Leszczynski’s views fit perfectly with the words spoken more than 200 years later
in Berlin, by the Holy Father John Paul ll, in the context of “man’s vocation to freedom,” that,
first, “there is no freedom without truth,” second, “there is no freedom without solidarity,”
third, “there is no freedom without sacrifice,” and fourth, “there is no freedom without love”;
see: Cztowiek jest powotany do wolnosci, https://opoka.org.pl/biblioteka/W/WP/jan_pawel_ii/
przemowienia/niemcy_exit_23061996.html (date of access: 12.12.2022).

Cf.: E. Kundera, M. Maciejewski (eds.), Leksykon myslicieli politycznych i prawnych, 3rd ed.,
Warszawa 2009, p. 147.
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to be what we are.*® (...) To make freedom as useful as it is nice, it must agree with
God’s will, not ours, which is often debauched. Who will not admit that there is nothing
dearer in life; it is a gift from God, given to man from the time of creation of the world;
but at the same time God, our Lord gave us also laws, so that this liberum aribitrium
should be used in such a way that it is not an occasion for perdition (...). These laws,
and this sacred deposit of divine commandments, the commonwealth of Israel always
had before its eyes in the ark of the covenant, and as long as it obeyed them, and as
long as it sacrosancte observed the statutes of the first lawgiver Moses, it preserved
the completeness of freedom, and as it started to exaggerate in it, God gave it a king

as punishment.”39

For such a ruler, “the love of his subjects is the most precious treasure,”*° just as his
main task is to constantly remind that “God commands us to respect all superiors
and lords having authority over us as their imaginations; he commands us to love
our neighbors, and recommends this love as the most perfect virtue; and he forbids
harming the least of these”*' Besides, looking at Stanistaw LeszczyAski’s complete
output, it is evident how much his worldview was actually dependent on his very
deep faith. As Raymond Trousson noted, he never stopped thinking about his lost
kingdom, nor did he stop believing that Catholicism could be reconciled with the ideas
of the Enlightenment.*? On the other hand, as noted by Marian J. Lech, Leszczyniski’s
religiosity, although it resembled, especially in the observance of religious practices,
almost a deviation - was far from any fanaticism.*® Instead, it was characterized

by sincere faith, boundless trust, and true love, always combined with the goodwill
of a good-hearted man and the rationality of a philosopher typical of the Age

of Reason.
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S. Leszczynski, Gtos wolny..., op. cit., pp. 15, 16.

Ibidem, p. 24.

Idem, Rozmowa Europejczyka..., [in:] Rys Zycia..., op. cit., p. 293. The theme of mutual love
between the king and his subjects, mentioned in the Conversation, was elaborated more
extensively by Stanistaw Leszczynski in a short text titled O Mitosci Ludu [On the love of the
people], in which he associated it with a virtue and stated that he was aware that “happy is that
monarch who, desiring the love of the people, strives by all means to earn it,” and “the feeling
that a good king arouses in the people during his lifetime will outlive him and survive

to posterity”; Idem, O Mito$¢ Ludu, [in:] Rys Zycia..., op. cit., pp. 258, 260.

Idem, Gtos wolny..., op. cit., p. 25.

Cf. R. Trousson, Voyages aux pays de nulle part. Histoire littéraire de la pensée utopique, Edition
de ’'Université de Bruxelles, Brussels 1999, pp. 124-125.

M.J. Lech, Stanistaw Leszczynski, op. cit., p. 263.
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Interpreted in such a Christian spirit, loving a neighbor was, according

to Leszczynski, the most important law of divine origin. On the one hand, the law was
to determine the proper relations between people, and on the other hand, it should
condition the organization of a perfect community. Not only a community that

is perfect in terms of its functioning, since it is directed towards the common good,
but also in terms of reconciliation in the spirit of all mutual love all the people who
make up that community. Therefore, only then will it be possible to achieve happiness
in temporal life when people sincerely love each other and use freedom in the right way.
In a properly governed state, this is manifested through two skills that the ruler is to
be endowed with: the ability to reconcile the interest of an individual with the public
interest and the ability to reconcile the freedom of the ruler with the freedom of the
nobility. Precisely this reconciliation of something that seems impossible to reconcile
remains the most utopian task to be accomplished by the monarch. Thus, according
to Leszczynski,

“it must be admitted that our ancestors, the first founders of the Commonwealth, most
firmly established the foundations in justo equilibrio between the solemnity of majesty
and the power of the rights and prerogatives of liberty, with the intention that kings,
with the solemnity of their majesty, should restrain liberty; on the other hand, that
liberty per rigorem of law should restrain the ambition of kings (...).** Having thus
established the foundations of a single and complete authority of the Commonwealth,
and having founded thereon the confidentiality and union of majesty with liberty (...)
and above all liberty itself sufficient for such a salutary undertaking, may we want

to have what we absolutely can, and may our will comply with liberty for the true
common good.”45

In the Conversation, right at its beginning, the newcomer from Europe mentioned

in the title points out that the order and rule of law prevailing in the Kingdom

of Dumocala are signs of the wisdom of an enlightened government because it is
constant in its adherence to the rules once adopted.*® These rules are intended to serve
the prosperity of all, for all time.*” The law in force on the island is therefore primarily
principled and conforming to common sense. This means that its norms are general,
universal, and permanent, and the way they are established and applied needs to be

44
45
4
47

R. Trousson, Voyages aux pays..., op. cit., p. 13.

Ibidem, p. 21.

S. Leszczynski, Mysli rozmaite, op. cit., p. 281.

Cf. S. Jedynak, Introduction, [in:] S. Leszczynski, Gtos wolny wolnos¢ ubezpieczajgcy, Lublin 1987,
p. 23.
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rationalized. Leszczynski’s picture of the ideal state was briefly but substantially
outlined by the aforementioned Marian J. Lech, according to whom the described
“society lives in equality before the law, free from poverty, wars, and low passions,”48
while being moderate in the imposition of taxes and having a good judiciary

and an efficient administration.

Like most authors of utopian texts, with the exception of Etienne-Gabriel Morelly
(1717-1778), the author of The Code of Nature,*® Leszczynski also did not focus his
attention on the law and its detailed description. In fact, he did not present any specific
lawmaking methods, and wrote little about its application. He approached the issue
of law through general reflection, more philosophical than legal, taking its application
as a fact that is so much for granted that it is practically not worth mentioning.

In utopias, it is simply enough to mention that the law applies because it has been,

is, and should be so. There is not and cannot be any other possible organization

and functioning of communal life of beings that are rational and social at the same
time, such as people. This applies not only to the real world with its history, but also
to all the worlds existing in utopias.

Of course, it is possible to imagine a world without any particular law, for example,

as a branch, butin a logical sense, a world without law at all, law in general, cannot
exist, because then it would have to be a world of nothing but lawlessness, chaos,
and injustice. Such a view does not correspond at all to the creation of a positive
utopian world, but it definitely fits into its negative model, the theoretical expression
of which turned out to be anti-utopias and dystopias. In practical and historical
terms, they were unfortunately mirrored by totalitarian systems that made their mark
especially in the 20th century.

Therefore, one must wonder why most utopists, including Leszczynski, overlooked this
issue, especially in terms of the legislative procedure? It is rare to find lawyers among
the authors of utopian texts. It can even be said that utopists are not proficient in law.
Even those of them who nevertheless had a legal education, such as Thomas More,
must have realized that law is a discipline so capacious and broad that it is not easy

48
49

M.J. Lech, Stanistaw Leszczynski, op. cit., p. 259.
See: Wzor kodeksu zgodnego z intencjami natury, [in:] Morelly, Kodeks natury, czyli prawdziwy
duch jej praw, transl. by D. Malewski, Krakéw 1953, pp. 119-151.
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to define it in any other form than a normative act. Going into more and more detailed
rules and regulations, one can get lost in the law, and certainly expand it to legal acts
of huge size. Thus, More’s archetype envisioned the simplification of the law in force

in utopias, as well as its rationalization and universalization through the essential
nature of the introduced norms, the generality and comprehensibility of their contents,
and the application of the necessary, even common-sense systematics. Presenting

his very general view of the law, he noted that it is established only for the purpose

of reminding everyone of their duties.*® Therefore, not only do Utopians have very

few laws that are sufficient to maintain order in their country, but they believe that
“itis a great injustice to bind any people with laws that are too many to be read, or are
too dark for anyone to understand. (...) Besides, everyone in Utopia is an expert lawyer,
because, as | mentioned, there are very few laws there, and the explanation of laws

is appreciated the more, the simpler it is.”’

Thus, utopists avoided taking a closer look at the law, in the context of both its making
and its application. Most often they omitted the issue or wrote about the law in a very
simple way, that is, in such a way that the law would be understood by ordinary people,
not just by specialists. They assumed that a simple and understandable law would

be obeyed by everyone. It can be noted that utopists, even those with legal education,
never felt confident and comfortable enough in legal matters to bring descriptions

of legal institutions to the forefront of their considerations. However, such descriptions,
usually very general, more often brief than long - can actually be found in most
utopian texts, in which the law in force resembles air: even though it is invisible, it is
essential to life. It is also possible that, for the sake of the potential reader, the issues
related to law were considered by the utopists to be too difficult, too complicated,

and at the same time too trivial and boring, so they deliberately treated them precisely
the way we treat air when we breathe. Although it is essential to life, it is still unnoticed,
and enjoying its benefits is very obvious and natural at the same time.

In the above context, which is related to the search in utopias for an ideal legislator,

the first prerequisite for a happy life turns out to be the person of the ruler. This

is a monarch with Almighty God as his model, whom Leszczynski mentioned many
times in his writings, such as the Nowa ustawa zycia [New law of life]: “I will never forget
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T. Morus, Utopia, translated by K. Abganowicz, Poznan 1947, p. 99.
Ibidem, pp. 99-100.
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that because God has chosen me to be the father of my people, | should devote myself
entirely to my subjects, more to the poor than to the mighty (...). My first task will be to
bring relief and support to my subjects, and in this regard, acting like a father, | will look

into the finer details.”*?

Thus, in his opinion, the best ruler is a king who is like a father
and a good shepherd, ready to sacrifice himself even for one stray sheep from his

flock, as God himself did through the person of Christ. Only such a ruler, who lives

in accordance with God’s laws and his virtues, is able to demand from his subjects what
he himself does. According to Leszczynski, “example is a great master, to set a good
example, one must know beforehand how to follow it.”>® The best example in this

regard was set by Jesus Christ as the King of Kings.

The second essential condition for perpetuating a happy life is that the ruler must leave
the best law, established in the spirit of the Divine law, as his inheritance. Such a law

is to serve future generations as a lasting guarantee of a happy life, especially in the
event of a reign of an unjust ruler. In Mysli rozmaite [Various Thoughts], Leszczynski
described it as follows: “Not only will the ruler remedy abuses through the course of his
reign, he should also prepare remedies for future disasters. The fate of the state is not
entrusted to him only for the duration of his life, for he should, by his laws and example,
reign in it even after death.”®* Such conduct would ensure for all those in power

a place in history among the recognized statesmen who always and everywhere act

for the good of the state, and never in the name of short-term and individual interests.
This is evidenced primarily by the good law, left by them as the best and most enduring
legacy for future generations, which will guarantee their happiness. Leszczynski came
to such conclusions about the law when writing O prawdziwej polityce [On Real Politics],
where he stated that: “whoever thinks that the freedom of the ruler is different from the
freedom of the people is mistaken.” This is because all are obligated to obey the laws,
especially he who “holds the authority, establishing it further, shall not seek to extend

it beyond the prescribed scope; his authority shall be based on the solemnity of the

laws, and their exercise shall constitute his security and glory.”*°

52 Idem, Nowa ustawa zycia, [in]: J. Lechicka, Rola dziejowa Stanistawa Leszczyniskiego..., op. cit.,

pp. 114, 115.

Idem, Mysli rozmaite, op. cit., p. 397.

Ibidem, p. 397.

Idem, O prawdziwej polityce, [in]: S. Leszczynski, Gtos wolny wolnos¢ ubezpieczajgcy i inne pisma,
op. cit., p. 216.
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It should be noted that Stanistaw Leszczynski, both as a political writer, but most
importantly as a reigning monarch, never sought to change the existing political

order, but rather wanted to improve and reform it.*® According to Stanistaw Jedynak,
he intended to do this as the king through wise laws that refer to the natural principles
of good coexistence between people and of mutual kindness.*” Stanistaw Leszczyrski’s
approach to the law and its issues was summarized in a similar vein by Janina Lechicka,
who noted that the king:

“He had a keen sense of justice and progress in this area. Respecting the existing

laws, he reserved the right to first criticize them theoretically and then correct them

in practice, so that those that were bad could be corrected and transformed into good
ones. Like the various thinkers he looked up to, he took as the basis and, at the same
time, the idea of all laws a principle he considered a natural moral law: do not harm
and do not be harmed. He considered the laws that served this idea to be good

and reliable, and the laws that went against it to be bad and wrong. Whatever supports
by its usefulness the social coexistence and its needs, has the characteristic of a law,
regardless of whether it is recognized as such by everyone or not. If, on the other hand,
a law, either positive or customary, does not support social coexistence, it does not
have the characteristics of a law. In this way, the philosopher supported the legislator
and sought to strengthen the position of the law with the concept of natural law.

He considered laws to be necessary precisely because people lacked the natural
mutual kindness”*®

This is because the latter still had to be developed. The approach to natural law
presented above, also evident in Stanistaw Leszczynski’s works, presupposes not

only the universal, but primarily the moral character of this law. It is related to the
classical, eternal, and immutable principle expressed by Aristotle and taken over

by St. Thomas Aquinas: “bonum est faciendum et prosequendum etmalum vitandum,”
i.e. “do good, avoid evil”*® In this way, as a political and legal writer, Leszczyniski fits,
on the one hand, into the paradigm defined by Jean Bodin: the monarch’s sovereignty
and legislative power.®° On the other hand, he fits just as well into the paradigm

of Christian philosophy, especially the philosophy of law, which saw this supreme
legislative power in God and His will.
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Cf. S. Jedynak, Introduction, op. cit., p. 21.

Ibidem, p. 25.

J. Lechicka, Rola dziejowa Stanistawa Leszczynskiego..., op. cit., p. 118.
Cf. A. Kos¢, Podstawy filozofii prawa, Lublin 1998, p. 46.

Cf. J. Oniszczuk, Filozofia i teoria prawa, Warszawa 2008, p. 179.
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4, Conclusions

Stanistaw Leszczynski’s attitude towards law, especially its making and application,

can be summarized by drawing several conclusions. Their common denominator,

or perhaps rather their source, is the age-old so-called wisdom of law. Leszczynski
sought its message primarily in the Bible and in the numerous Latin paroemias

known for centuries, of which two, perhaps also the most appropriate to his political
and legal activities, should be considered as the most important: /us est ars est boni

et aequi and lustitia fundamentum regnorum.®" Stanistaw LeszczyAski certainly
dreamed of becoming a good and just king who approached law like an artist, in the
not easy art of ruling and wielding power. In practice, this art was to involve making
and applying law that was deemed good and right. He achieved an admirable success
in Nancy, where he became known as a reformer and benefactor acting with the wealth
and happiness of his subjects in mind.®? Always following his heart, he believed that
only by making people better can one make them happy.®* He was certainly a European
ruler who was quite successful in trying to carry out his plans, fulfill some of his dreams,
and even implement his utopia presented in the Conversation.

It is therefore completely impossible to agree with Aleksander Swietochowski’s critical
assessment of Stanistaw Leszczynski’s work. As | mentioned in the introduction,
Swietochowski expressed his opinion in less than one page of his 1910 comprehensive
study titled Utopia w rozwoju historycznym [Utopia in Historical Development]. At the
same time, it should be noted that, according to A. Swietochowski, like most classical
utopias, at least of the Renaissance type, the Conversation Between a European and an
Islander from the Kingdom of Dumocala tells a story of a ship coming from Europe,

in this case on the way to India, wrecking somewhere in the unknown waters

of seas and oceans, with only one surviving traveler, “whom a Brahmin acquaints

with Dumocala’s arrangements concerning the military, finances, staffing of offices,
and other matters. This information and these remarks had reformist value in their

time, but neither then nor today did they represent anything utopian.”®*

1 See: Sentencje tacinskie, compiled by M. Dubinski, Warszawa 2005, pp. 343, 344.

2 ¢fE Cieslak, W obronie tronu kréla Stanistawa Leszczyriskiego, Gdansk 1986, p. 254; V. Delcroix,
Le Bon Roi Stanislas, Mégard et C., Libraires-Editeurs, Rouen 1864, pp. 234-235.

3 See: Rys zycia i wybdr pism Stanistawa Leszczyniskiego, kréla polskiego..., op. cit., pp. 55, 58.
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A. Swietochowski, Utopie w rozwoju..., op. cit., p. 87.
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Nevertheless, even if Leszczyrski’s work is not a utopia according to A. Swietochowski’s
criteria, it still meets the requirements for texts of this type, which are, after all,

a literary genre. After all, this utopia is considered, at least in the French tradition,

as one of the typical utopias of the Enlightenment, the period in which it was created.
In the extensive Dictionnaire critique de 'utopie au temps de Lumieéres of 2016, it is
mentioned in several contexts related to the analysis of utopian texts, most often

in connection with the Bible, with geographic discoveries, with the proper functioning
of the administration, with the model organization of a city, and finally with human
nature, especially in the context of the so-called savages - untainted by civilization.®®

The model for the functioning of the state described in Leszczynski’s work, especially its
central administration, corresponds to the assumptions of typical social utopias. Not only
is it perfectly arranged and functions smoothly, but it also appears to be a community
of happy people, because they live in equality before the law and are free from poverty,
wars, and other misfortunes.®® Nevertheless, this text cannot be considered original,
either in form or in terms of the reforms it proposes. Particularly when we compare

it with the more radical proposals contained in other utopias of the Enlightenment.

A similar conclusion comes to mind, especially when we make a comparison with
Leszczynski’s other works on political and legal topics. In particular, in the early days

of his writing, his ideas were far more innovative and reformist. It could be even
considered as progressive, although it was certainly never revolutionary. Itis true that
Swietochowski’s views regarding Leszczynski’s work as a utopia are hard to refute.

Therefore, it is much better to look at it and evaluate it from the perspective

of Stanistaw Leszczynski’s entire writing output. Perhaps then it will be possible to see
in it, after all, the seed of some deeper reflection, especially that concerning the search
for the so-called ideal state ruled by a good and just ruler. This belief, closely linked

to belief in God, leads to the most utopian assumption in Stanistaw Leszczynski’s views
that such a ruler, whose rule will resemble God’s perfect authority, may appear in the
temporal world. This is the primary assumption on which every social utopia is based:
they all show a better world than the one we live in and describe a place that, after all,
does not realistically exist.

5 See:B. Baczko, M. Porret, F. Rosset, Edition Georg, eds, Dictionnaire critique de 'utopie au temps

des Lumiéres, Geneva 2014, pp. 206, 490, 1013, 1168, 1331.

6 M. Lech, Stanistaw Leszczynski, op. cit., p. 260.
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In an effort to summarize the position taken by Stanistaw Leszczynski on lawmaking,
which is expressed in his various works, it should first be stated that there

can be no better world without a just law. Secondly, only a legislator who is considered
just can create and organize a perfect legal system. Thirdly, only a lawmaker for whom
God is the model for making and applying law will be able to be recognized as a just
one. Evidently, it is noticeable that Leszczynski’s strong faith, which remained

in the spirit of scholastic thinking, i.e., the reasoned justification of truths and their
precise expression, had an overwhelming influence on the formation of his views.
Such a worldview has to be characterized as definitely conservative, not only due

to the recommended way of wielding power, but also with regard to lawmaking

and application of law. His utopia should be evaluated in the same way as a more
conservative text, both in form and content, than progressive texts of the Age

of Enlightenment.

In the above context, the position presented by Stanistaw Leszczynski in the
Conversation Between a European and an Islander from the Kingdom of Dumocala
places him among the advocates of absolutism, with a clearly dominant position in the
state enjoyed by a monarch, preferably of the enlightened type. Such a ruler, like God,
is naturally expected to head an effective executive branch of government, with a group
of specialists and ministers as mere advisors. As in any absolutism, the king is also
supposed to be the sole lawmaker because he knows the needs of his people better
than anyone else. Finally, in the most important disputes for the state, the king is also
to remain the highest judge. Thus, in Leszczynski’s opinion, the prerequisite for a good -
i.e. happy - social life of the people, for the maintenance of order in the society,

and for the validity of just laws is a wise and virtuous ruler,®” who, most importantly,
“for the satisfaction of his great soul, will provide his subjects with happiness

or consolation in their misery by wise decisions and useful institutions.”®®
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SUMMARY

Is Stanistaw Leszczynski’s Conversation Between a European and an Islander from the
Kingdom of Dumocala a Social Utopia?

The Conversation Between a European and an Islander from the Kingdom of Dumocala
meets the criteria of a utopian text. The arguments cited in the article on this subject
place Leszczynski’s work and the issues raised in it alongside such authors of classic
works of the genre as Thomas More and Thomas Campanella. Like most social utopias,
Leszczynski’s utopia basically ignores issues related to lawmaking and application of law.
However, law always applies in utopias, although its presence is not exposed for various
reasons. The authors of most social utopias do not focus their attention on law, but rather
on the proper functioning of the state. This is due, first and foremost, to the search for and
ensuring everyone’s happiness.
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Is Stanistaw Leszczynski’s Conversation Between a European and an Islander...

Leszczynski shows that happiness within a community can only be achieved

by propagating the law of love, which is of divine origin. Thus, in his utopia, Stanistaw
Leszczynski outlines a vision of the best possible system of government, which, in his
opinion, can only be a monarchy. A king, standing at the head of such a monarchy, not
only governs, but also legislates and administers justice. Everything he does, he does

in imitation of God. As a result, the doctrinal position taken by Stanistaw Leszczynski places
him among the proponents of Enlightenment-type absolutism. The task of a king as the
ideal ruler is therefore to carry out reforms to promote the comprehensive development
of the state and its people. Although such an approach to the system of government

in Europe was becoming a fact of life starting from the 16th century, and even prevailed

in the times of Stanistaw Leszczynski, it remained a utopia when it comes to the problems
faced by the Polish-Lithuanian Commonwealth.
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Abstract

The article discusses different aspects of the marriage institution as practiced

in the eighteenth and nineteenth century Istanbul by the Jewish community, which
first and foremost adhered to the Jewish law but at the same time also followed

the Romaniote customs embraced by the local Sephardic community from the
sixteenth century and on. The article devotes extensive attention to the old Romaniote
custom of betrothal gifts (sivlonot) and deals with the monogamy condition, the age

of marriage of men and women, which had social and economic meaning. The article
discusses the patterns of divorce among the city’s Jewish society and deals with some
patterns of the family life of Istanbul’s Jews. It also includes information on women’s
status in the Jewish community. The article will mainly deal with the following topics:
Betrothal and marriage; Conditional kiddushin and kiddushin by proxy; Divorce
methods and prominent grounds for divorce; Remarriage; Levirate marriage, halitzah,
and Agunabh status. Throughout the article, the model of the patriarchal family

in Istanbul is emphasized. We also learn that the family used to arrange the marriage,
and it was rare to marry for love, and choices based on romantic love were usually not
considered legitimate. The article also discusses the application of Jewish women to the
Muslim courts for divorce. The information for the article was gleaned mainly from the
Responsa literature written in the community, ketubot (marriage contracts) and Jewish
court records.

Key words: Stanbul, Romaniote customs, Sephardic community, Betrothal, Marriage,
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1. Introduction

The purpose of the article is to discuss different aspects of the marriage institution

as practiced in eighteenth and nineteenth century Istanbul by the Jewish community,
which first and foremost adhered to the Jewish law but at the same time also followed
the Romaniote customs embraced by the local Sephardic community from the
sixteenth century and on." The article will devote extensive attention to divorces
among the city’s Jewish society but it will not address the differences between the local
Jews and their Muslim and Christian neighbours regarding marriage and divorce.

A large amount of information is provided on the family life of Istanbul’s Jews and on
women’s status in the Jewish community. An issue that is not treated in the article
regards the significant changes in the nature of the Jewish family and of Jewish women
in Istanbul from the First World War period and particularly from 1917.2

The information for this article was gleaned mainly from the extensive Responsa
literature written in the community, which included many questions on the issues

of marriage and divorce, as well as the lists of gittin (divorce certificates) granted in the
community’s courts, ketubot (marriage contracts) and court records.’

The largest Jewish community in the Ottoman Empire lived in the capital. At the

close of the seventeenth century between 25,000-30,000 Jews were living in Istanbul.
In the eighteenth and nineteenth centuries the Jewish population was organised

by neighbourhood, and most Jews lived in the districts of Balat, Haskoy, Piri Pasa,
Galata, Uskiidar, Ortakdy and Kuzguncuk. In the 1790 they numbered about 30,000

and in the nineteenth century around 42,000-55,000. Jewish cemeteries have survived
in Haskoy, Kuzguncuk, Ortakoy and Kurucesme. In the eighteenth century most

of the city’s Jews were of Sephardic descent. The Romaniotes (Greek-speaking Jews)
numbered several thousand. In the sixteenth century they had constituted the majority

For more information on the Jewish family in Istanbul in the eighteenth and nineteenth
centuries see: L. Bornstein-Makovetsky, The Jewish Family in Istanbul in the 18th and 19th
Centuries as an Economic Unit; ldem, Divorce and Remarriage in Jewish Society in the Ottoman
Empire in the 18th and 19th Centuries; M. Rozen, Of Orphans.

On the transitions in this period see M. Rozen, Studies in the History of Istanbul Jewry, pp. 423-443.
The responses below will be marked as follows: the number of the response will be marked

as “no.” and the symbol # will designate the section in the response. Many Responsa books are
divided into four parts: Orach haim; Yore de’ah, Even ha’ezer and Hoshen mishpat.

2
3
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of the community but from the seventeenth century and on they gradually diminished,
a trend that continued in the eighteenth and nineteenth centuries as well as most

of them had become assimilated among the Sephardic Jews. There was also a group
of francos who enjoyed many economic privileges and who were protected by foreign
ambassadors.

The nineteenth century saw a strengthening of the Ashkenazi community following

the migration of Ashkenazi refugees to Istanbul from Romania and Eastern Europe,
particularly in the last quarter of the century.® However, in the eighteenth and nineteenth
centuries the local rabbis and the courts maintained the Romaniote custom of betrothal
gifts (sivionot) that was practiced from the sixteenth century to the mid-20th century.’

Jewish courts of law operated in these neighbourhoods, while the “high court” in the
district of Balat was responsible for granting divorce certificates. Although Jews engaged
in a variety of professions, most were from the middle and lower class; the wealthy

were involved in commerce and banking and a few occupied positions in the Ottoman
government and military systems.® Modern currents began to be felt in the Ottoman
Empire as early as the eighteenth century and all the more so in the nineteenth, but

in most spheres conservative approaches dominated.” In the second half of the
nineteenth century modern and secular trends reached the Jewish community as well,
but the lifestyle mostly remained conservative. Even the Jews who studied in Christian
schools or in those of the Alliance Israélite Universelle, as well as those sent as children

See M. Rozen, A History of the Jewish Community in Istanbul; 1dem, Studies in the History

of Istanbul Jewry; U. Heyd, The Jewish Communities of Istanbul; J. Hacker, Istanbul Jewry
1750-1870; J. Barnai, H. Gerber, Jewish Guilds in Constantinople in the Late Eighteenth Century,
J. Barnai, Lines to the History of the Congregation of Constantinople in the Eighteenth Century;

L. Bornstein-Makovetsky, The Inheritance Regulations of Constantinople Community; |dem,
Constantinople Court Record in Matters of Ritual and Ethics; Idem, Remnants; |. Karmi, The Jewish
Community of Istanbul.

See M. Rozen, A History of the Jewish Community in Istanbul, pp. 99-196; Idem, Of Orphans;

M. Glazer, The Dowry as Capital Accumulation.

See the studies above and also: Y. Tsur, Notables and Other Jews in the Ottoman Middle East;
Y.(S) Ecker, Jews, Pashas and Janissaries; L. Bornstein-Makovetsky, Protestant Missionaries;
Idem, Jews in the Economic Life.

Research exists on the modernisation of the Ottoman Empire. See: R. Murphey, Westernization;
S.A.Somel, S. Kenan, Introduction; U. Makdisi, Ottoman Orientalism; S.A. Somel,

The Modernization of Public Education; J.L. Arnaud, Modernization of the Cities.
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to study in Europe, continued to marry and divorce within the strictures of Jewish law,
as in the past.® Most of the marriages in the community were among Sephardic Jews
and between them and the Romaniotes. Marriages between Ashkenazi and Sephardic
Jews were quite rare, as evident from the lists of divorces.

2. Betrothal and marriage

The customary process of engagement between couples in Istanbul included

a betrothal (shidduch) ceremony. A betrothal agreement was written, containing details
and commitments, including a monogamy condition where the groom undertook

to refrain from marrying another woman so long as his wife is alive, and the fines that
would be applied to any party who would renege on the betrothal without sufficient
reason were noted.’ In the betrothal ceremony, the groom and his family gave the bride
gifts called sivlonot, interpreted in Istanbul by the Sephardic and Romaniote Jews

as an act of kiddushin (sanctification), and the bride was considered sanctified for him
until the wedding ceremony that included a huppah (bridal ceremony), handing over
the ketubah, and reciting the seven blessings. Only after the wedding ceremony, held

in the presence of witnesses, when the bride was given the ketubah and the marriage
blessings were recited, did the couple begin their shared life.

The Sephardic Jews embraced the Romaniote custom as early as the sixteenth century
to prevent the development of a situation where they would not be able to marry

each other, and they persevered in this for hundreds of years until the mid-twentieth
century. The betrothal gifts were usually gold and silver jewelry.'® The marriage was

& A Rod rigue, French Jews, Turkish Jews; |dem, The Beginnings of Westernization and Community

Reform; |. Karmi, The Jewish Community of Istanbul; R. Kastoryano, From Millet to Community;
On the Christian schools and those of the Alliance Israelites Universelle see also: L. Bornstein-
Makovetsky, Protestant Missionaries, pp. 177-238; M. Rozen, Studies in the History of Istanbul
Jewry, pp. 411-413.

When a betrothal was cancelled, the side of the groom and the side of the bride compromised
regarding the amounts of the fines and then a ruling was given on the validity of the betrothal
gifts. For instance: L. Bornstein-Makovetsky, Remnants, pp. 100-101.

M. Rozen, Studies in the History of Istanbul Jewry, pp. 44-45; A. H. Freiman, Seder Kiddusin ve-
Nisu’in, pp. 151-163, 239-241; E. Westreich, Transitions. The betrothed man was also called

an arus, including in the synagogue when called up for the Torah. See Rabbi A. Meyuchas, Benei
avraham, Even ha’ezer, no. 32.
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consummated several months later or sometimes several years later (particularly

if the bride was young) and included a huppah, blessings, and a ketubah."" Because
the betrothed women had been sanctified, in cases when the betrothal was cancelled
they had to be granted a divorce.'” Cancelled betrothals were very common in the
city, constituting 15-25 percent of all divorces."® Upon the cancellation of a betrothal,
the parties settled their accounts with regard to the expenses and commitments
determined in the betrothal agreement.' The courts allowed betrothals, including
of young girls, with no need for a divorce of the betrothed, when it was clear that
betrothal gifts were not a cause for concern.'® Rozen extensively discusses 17 cases

" On the amounts noted in the ketubah see L. Bornstein-Makovetsky, The Jewish Family in Istanbul

in the 18th and 19th Centuries.

A.H. Freiman, Seder Kiddusin, pp. 80-83, 151-163. An example of the wording of betrothal
agreements in Hebrew and Ladino from the eighteenth and nineteenth centuries: Rabbi

Y. Elnekave, Shevitat yom tov, Even ha’ezer, no. 3; MS Jewish Theological Seminary, 3149, pp. 9a,
29 [32]; L. Bornstein-Makovetsky, Remnants, pp. 99-100, nos. 6-7; Rabbi E. Di Toledo, Mishnat
rabbi Eliezer, vol. 2, Even ha’ezer, nos. 11, 37.

Of the 392 divorces of residents of Istanbul granted in the community’s courts from 1740-1777,
including 26 divorces releasing female slaves, 79 were of betrothed women and 17 of betrothed
girls. Of the 473 divorces from the late eighteenth century granted in the court of R. Yaakov
Danon, 46 were of betrothed women (including one given by an apostate groom and one “due
to a bad reputation”) and 15 of betrothed girls. Of the 92 divorces granted by R. Yitzhak Lahmi
in the mid-eighteenth century, 12 were of betrothed women and 2 of betrothed girls. Of the 343
divorces granted at the court of R. Shmuel Haim from 1812-1842, 33 were of betrothed women
and 13 of betrothed girls. Rabbi Y. Halevi, Rov dagan, Even ha’ezer, nos. 3-5; Rabbi S. Haim,
Shemen hamischa, Gitin laws, no. 142. For the wording of a divorce granted to a betrothed
woman in the sixteenth century: R.S. Yaffe, Tikkun sofrim, p. 29b. On the betrothal and marriage
of young girls see: Rabbi A. Meyuchas, Benei avraham, Hoshen mishpat, no. 29; Rabbi M. Presco,
Yadav shel moshe, Even ha’ezer, nos. 2-3; Rabbi E. Di Toledo, Mishnat rabbi eliezer, vol. 2, Even
ha’ezer, nos. 4, 6-7, 11, 37; L. Bornstein-Makovetsky, Remnants, p. 83 no. 17. For information

on the refusal of a betrothed girl see: Rabbi A. ben David, Tiferet adam, Even ha’ezer, no. 20.

R. Bornstein-Makovetsky, Remnants, p. 98 no. 4.

L. Bornstein-Makovetsky, Remnants, pp. 100-101; records for Wednesday from 1873-1941,
Istanbul, microfilm in the Ben Zvi Institute in Jerusalem no. 2669, p. 42b, and many other
sources in the Responsa. The betrothal conditions predicated that the groom is forbidden

from betrothing and awarding betrothal gifts to another, and so also the father of the bride
who undertook to pay a monetary fine if he were to receive betrothal gifts for her and betroth
her to another. See for example: Rabbi E. Di Toledo, Mishnat rabbi eliezer, vol. 2, Even ha’ezer,
no. 37. The betrothal agreement also included the time of marriage, otherwise it was
considered faulty. See for instance MS. 3149, pp. 9a; 29 [32].

Bornstein-Makovetsky, Remnants, pp. 99-100, nos. 6-7; Di Toledo, Mishnat rabbi eliezer, vol. 2,
Even ha’ezer, no. 6.
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of cancelled betrothals of young girls in the city over 30 years in the first half of the
nineteenth century based on documentation from the community’s courts, and notes
that if the girl’s relatives or her father had not received for her kiddushin until age 10
she did not require a divorce for the betrothed. From age 10 to 12 and a half, when
she was considered a mature woman, she would receive a divorce from the groom."®
For example, the betrothed girl Dona daughter of Abraham cancelled her betrothal

to the groom, a resident of Edirne (Adrianople). The envoy brought him the ruling

of the local judges on laws of the permitted and the prohibited, written sometime
between 1808 and the summer of 1826 in Edirne."” Another case was that of a young
girl from Istanbul who was betrothed to a boy from Bursa but there was a rumour that
she had been sanctified earlier by another person from one of Morea’s cities. The ruling
in the matter was written by the judges on laws of the permitted and the prohibited
sometime from 1825-1831 and confirmed by the town rabbi, R. Eliyahu Anav."®

In many cases, the party who wanted to cancel the betrothal tried to argue that in fact
no betrothal gifts had been given, with the aim of circumventing the need to grant

a divorce, pay a fine, or receive halitzah from the groom’s brother. For example, in the
eighteenth century we learn of the betrothal of a young woman whose groom sent her
jewelry three months later but there were no witnesses. The groom died and the father
of the betrothed woman claimed that the former had never sanctified his daughter

or sent any betrothal gifts, rather only the above mentioned with no witnesses. In doing
so he wished to prevent the need for a levirate marriage or halitzah." There were

also cases of deceit aimed at preventing the woman from becoming an agunah

(i.e., chained, unable to remarry) when the groom disappeared. For example, in the first
half of the eighteenth century a divorced woman was sanctified by means of betrothal
gifts and the groom travelled to distant parts. The woman’s mother, who saw that her
daughter had become an agunah, deceived a sage and said that her daughter had

16
17
18
19

M. Rozen, Of Orphans, pp. 149-176.

L. Bornstein-Makovetsky, Remnants, p. 93; M. Rozen, Of Orphans, pp. 154-155.

L. Bornstein-Makovetsky, Remnants, p.96; M. Rozen, Of Orphans, p. 156.

Rabbi A. Meyuchas, Benei avraham, Even ha’ezer, no. 13. Halitzah is a process in which

the widow makes a declaration, takes off her brother-in-law’s, and spits on the floor. Through
this ceremony, the brother and any other brothers are released from the obligation of marrying
the woman for the purpose of conceiving a child which would be considered the progeny of the
deceased man. The ceremony of halitzah renders the widow free to marry whomever she desires,
except for a Cohen. Regarding the halitzah in Istanbul see also M. Rozen, Of Orphans, pp. 158-9.
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already received a divorce from the betrothed man, showing him the divorce agreement
from the previous husband, after which she became sanctified to a third via betrothal
gifts, as was the local custom. On the eve of the wedding ceremony the town rabbis
discovered the deceit. They forbade the wedding ceremony and separated the bride
and groom. The woman was required to receive a divorce from the two previous
grooms as well.?°

The age of betrothal and marriage had social and economic meaning. In most cases
of betrothal to young girls, the wedding was held after they reached sexual maturity.
The marriageable age of men and women seems to have been on the rise in the
eighteenth and nineteenth centuries, but in the nineteenth century most women still
married at the age of 15-17 and men at about the age of 20. It is very possible that

in the early twentieth century the marriageable age of men and women increased,
similar to the process in Muslim society in Istanbul.

The fact that the betrothal gifts formed ties of sanctification was evident in an alimony
claim submitted by a betrothed woman when her fiancé refused to marry her in the

year after the engagement.?' Residents of Istanbul who married in another town, where
betrothal gifts were not considered problematic, sometimes argued that betrothal

gifts should be considered a cause of concern. Sometimes a predicament was formed,
for instance when the betrothed man disappeared from town and in the meantime

the woman became betrothed to another and after some time the first man appeared
and claimed that her second betrothal is invalid. In such a case the rabbis of Istanbul
and of other communities would free the betrothed woman with no need for a divorce.??

In Istanbul the ceremony of receiving the betrothal gifts was conducted in public
by a rabbi who declared the granting of the betrothal gifts to the bride.?® The presence
of a rabbi at the ceremony was customary in the community and was even anchored

20
21
22

Rabbi Y. Ben David, Divrei emet, no. 5.

Rabbi E. Di Toledo, Mishnat rabbi eliezer, vol. 2, Even ha’ezer, no. 12.

For information on this matter from the eighteenth century: Rabbi A. Meyuchas, Benei avraham,
Even ha’ezer, nos. 9, 31.

A.H. Freiman, Seder Kiddusin, pp. 239-240. On the presence of a rabbi at the betrothal ceremony
see Rabbi A. Ben Avigdor, Zachor le‘avraham, Even ha‘ezer, no. 6; Rabbi E. Di Toledo, Mishnat
rabbi eliezer, vol. 2, Even ha‘ezer, no. 4.
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in the consent of its rabbis on 5 December 1725.2% Betrothals of minors were also
arranged by a rabbi, who had the betrothed man promise not to betroth and sanctify
another woman.?®

In 1902 the Istanbul rabbinate posted an injunction in the Jewish press warning
betrothed women and their families that accepting an engagement ring could

be considered kiddushin and in order to prevent aginut for concern of kiddushin

the rabbinate asks betrothed women to avoid accepting gifts directly from their fiancés,
but rather to do so only through a relative.?®

The parents of the bride and groom were also usually those who initiated the engagement;
in the absence of parents - grandparents, brothers, or other relatives arranged for the
betrothal of the orphans. In most cases, the spouses agreed to choose their mate in this
way.?’ Even in the case of second marriages, the family had a major role in choosing

the future mates. Men who remarried sometimes initiated the match themselves, usually
through matchmakers.?® The matches were determined mainly according to the social
and economic status of the families. In the eighteenth and nineteenth century, the trend
of marrying cousins continued in the local Jewish society, and there was also a less
prevalent phenomenon of uncles who married their nieces.?

In her study, Rozen analyses 17 cases of betrothal cancellations that were debated
by the Istanbul court throughout 30 years, including 5 cases of orphan minors, of whom
4 refused to marry the husband that their late father or relatives had chosen for them
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Rabbi E. Di Toledo, Mishnat rabbi eliezer, vol. 2, Even ha‘ezer, no. 4.

Rabbi A. Ben Avigdor, Zachor le‘avraham, Even ha‘ezer, no. 6.

El Tiempo, 71, 2 June 1902, p. 782.

See M. Rozen, Of Orphans, p. 150.

On eighteenth century matchmakers who made efforts to find a match for a widower see Rabbi
A. Ben Avigdor, Zachor le’avraham, Even ha’ezer, no. 2.

On matches between cousins in the eighteenth and early nineteenth century see Rabbi

A. Meyuchas, Benei avraham, Even ha’ezer, no. 32; see also the above discussion in M. Rozen’s
study on cancelling the kiddushin of minor girls, including those married to cousins. On an
orphan who married her uncle in the nineteenth century see Rabbi E. Di Toledo, Mishnat rabbi
eliezer, vol. 2, Even ha’ezer, no. 13. On an eighteenth century grandfather who wished for his
orphan granddaughter, the daughter of his son, to marry his other son in the future, see

MS 3149, p. 27 [30]. In the sixteenth century as well, marriages between cousins were common
in the city. See M. Rozen, A History of the Jewish Community in Istanbul, pp. 124-1217.
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because they were not in favour of the groom for the lack of affection or perhaps

an older member of the family, probably a grandmother or aunt, had entreated them

to cancel the betrothal. For example, Bono the daughter of Abraham Halevy was
betrothed as a young girl to the young man Mordechai Afnaim the son of Emanuel.

An envoy on her behalf appeared before the court for the laws of the permitted and the
prohibited and claimed “that mentioned bride is not interested in the said match

for a reason known to her”. The court ruled that there is no question of betrothal gifts
and that she is entitled to marry at will. The court forbade the father from arranging

her match and giving her a bride price “as is the custom of the virgins” because he had
made an oath to the groom and undertaken to pay a fine to the groom at the time of the
betrothal. The court decided that the minor’s grandfather, the judge David Yerushalmi,
would arrange her match and give her an appropriate dowry.* The match was probably
not to the liking of the grandfather and the court had received the impression that

the father was not suited to find an adequate match for his daughter.

M. Rozen shows that the father or another relative, such as a grandmother, clearly wanted
to marry the minor orphan to a cousin to grant her security. But she demonstrates that
sometimes the minor orphan chose to object to this plan and conducted a refusal rite

in the court, which gave its approval to cancel the kiddushin and freed her to marry
whomever she wished. This was the case of Rivka the daughter of the late Menahem
Zalman whose father had arranged for her marriage to his nephew Matityahu Zalman,
called Bechor ben David. On 25 December 1816 she declared her refusal in Ladino

before the court of Balat and brought 2 witnesses that she is younger than 12. The court
cancelled her kiddushin and she was permitted to marry anyone of her choice.*'

In another case, the wife of Yisrael Gabai arranged for a match between her nine-year-
old daughter Luna from her previous marriage and Yitzhak Gabai, the son of her current
husband, and gave him a significant amount as a bride price. She also undertook

to provide her daughter with additional amounts until the daughter should marry at the
age of 12. Yisrael Gabai died and the widow was to receive her ketubah, which was

a considerable amount, but she reached a compromise and it seems that her top priority
was the desire to promise her daughter a secure marriage both financially and socially.*?

30 Bornstein-Makovetsky, Remnants, pp. 99-100.

Ibidem, p. 96; M. Rozen, Of Orphans, pp. 156-157.

32 SeeM. Rozen, Of Orphans, pp. 159-161.
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Another case was that of an orphan girl younger than 12, both of whose parents had
died. The father, Avraham Hacohen, was a wealthy man. Her maternal grandmother
Khursi raised her in the home of the mother’s sister, who was married to Ezra Motola.
The girl’s guardians were his brothers Yisrael Motola and Avraham Motola, the son

of Ezra. The grandmother and other relatives signed an agreement to match the young
orphan with Ezra, Avraham Motola’s son, but the second guardian, Yisrael, wanted her
to marry his grandson. The family preferred the first match and the court that debated
the case between 14 and 24 December 1841 confirmed this decision. The judges did
not explain their choice. It seems that the cousin was preferred because he was a blood
relation.®

Then again, we learn of a case where the cousin, Mordechai son of Michael and Clara
Matias, who was older than 13 and orphaned by his father, living with his uncle Moshe
Matias probably because the latter wanted him to marry his daughter, cancelled his
betrothal to his younger cousin Sarah. The court determined that there was no question
of betrothal gifts and at Mordechai’s request gave a written ruling that he can marry
another woman.?* Rozen reached the conclusion that the custom of endogamy was still
widely practiced even in the mid-19th century.

It was rare to marry for love and choices based on romantic love were usually not
considered legitimate. Even when the marriage was motivated by affection, efforts
were made to maintain the appearance of an arranged marriage and the parents

or relatives negotiated the betrothal terms. When the parents or other relatives
objected to a proposed marriage, the couple normally bowed to the parents’ opinion.
One exceptional case was the refusal of a seventeen-year-old girl in the first half

of the nineteenth century to marry a man who had been arranged for her six years
previously, despite her parents pleas. She even threatened to commit suicide if her
parents would force her to marry him, and she did not consent even after being beaten
twice by her father. R. Eliezer di Toledo, who mentions the affair, writes that the father
is in charge of arranging the betrothal of his sons and daughters and they should not
have the audacity to seek their own matches.*® In another case that occurred in 1900
the parents of the bride desired a separation, while the groom made efforts to persuade

B om. Rozen, Of Orphans, p. 166.
% \bidem, pp. 167-171.
35

Rabbi E. Di Toledo, Mishnat rabbi eliezer, vol. 2, Yore de’ah, no. 37.
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his father-in-law to set a wedding date.®® In yet another case the bride cancelled
the match, although she had willingly agreed to the kiddushin.?’ It can be assumed that
such cases were common in the city.*

In a not inconsiderable number of cases matches were probably cancelled because

one of the sides reneged on their financial obligations. Other fundamental reasons
included: a richer or more respectable match offered to one of the sides, a fault revealed
with the potential spouse, and others.*® The reasons for calling off the match were

not always mentioned. For example, the custom of giving preference to cancelling

a betrothal over a future divorce, after the couple had already started a family,

is common in the Istanbul community to this day.*® It seems that calling off a match was
not accompanied by a negative stigma, particularly since it was only the betrothal that
was cancelled, before the couple began living together. Clearly, the declared reasons

for cancelling the match were not always the true reasons, as it was necessary to try
and bring acceptable claims to avoid paying a fine for unjustified breach of the betrothal
contract. The reasons brought by women for cancelling betrothals can be distinguished
from those brought by men for the same purpose. It can be seen that betrothed women
sometimes brought claims that involved the groom’s character and abject behaviour.*’

We have information about a betrothed woman aged thirteen and a half who had

been betrothed three years previously and asked to call off the betrothal due to a fight

with the groom. In this case, the court allowed her to marry another with no need

for a divorce.*? The dispute between the betrothed couple or between the families was
probably lengthy, as she could have married him a year previously, at age 13 and a half.
Similar justifications were probably at the bottom of quite a few cases of cancelled

36 Rabbi H. Menachem, Mate lehem, vol. 1, Even ha‘ezer, no. 19.

37 Rabbiss. E, Alfandari, Saba kadisha vol. 1, Even he’ezer, no. 27.

B n 1917, however, the father was no longer able to object to his daughter’s choice of a husband.
See M. Rozen, Studies in the History of Istanbul Jewry, pp. 424-425.

39 Rabbis. Haim, Shemen hamishcha, no. 72; Rabbi Y. Elnekave, Shevitat yom tov, Even ha’ezer,
no. 3; Rabbi M. Ashkenazi, Em haderech, Even ha’ezer, no. 19.

0w, Glazer, The Dowry, p. 378.

1 on obliging a groom to grant a divorce for this reason see: Rabbi A. Meyuchas, Benei avraham,
Even ha’ezer, no. 32. We also learn of the cancellation of a minor girl’s betrothal because her
father had discovered that the groom is dishonest. Rabbi E. Di Toledo, Mishnat rabbi eliezer,
vol. 2, Even ha’ezer, no. 7.
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Rabbi E. Di Toledo, Mishnat rabbi eliezer, vol. 2, Hoshen mishpat, no. 6.
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matches. A demand to cancel the match was always made when the betrothed

converted to another faith.*®

In some known cases the groom indeed gave an oath at the time of the betrothal that he
would not betroth or marry another, but when his brother died, he demanded to perform
a Levirate marriage with his late brother’s fiancé.** In one case from the eighteenth
century, a betrothed man wanted to cancel the betrothal, claiming that the woman has
masculine traits. She was examined by women, who found that she had all the signs

of being a woman aside from menstruation and breasts.*” In another case a betrothed
man cited the dangers of travelling as a reason for cancelling his betrothal, as he was
concerned of traveling to the betrothed woman’s town in order to marry her there.

This was clearly an excuse, as he became betrothed to another even before receiving

the bride’s answer, he seems to have been ready to come to his town for the wedding.*®

Notably, in the eighteenth and nineteenth century Muslim Istanbul as well, couples
did not marry for love. Indeed, influenced by French literature and later by Turkish

3 Inone case, a court for laws of the permitted and the prohibited (Issur ve-heter) that primarily

addressed ritual questions accepted the marriage refusal of an orphan minor girl under 12, who
was betrothed, because her fiancé had converted and was unwilling to divorce her. The refusal
was acceptable because she had married through her mother and relatives. It was ruled valid
even when one witness testified that she was already considered a mature woman, had reached
the age of 12, and was “in her 13th year”. Rabbi E. Di Toledo, Mishnat rabbi eliezer, vol. 2, Even
ha’ezer, no. 4. On the refusal see B. Shereshevsky, Family Law, p. 50. For information on refusals
in the 18th century: Rabbi M. Amarillio, Devar moshe, vol. 2, no. 113; Rabbi E. Navon, Machane
ephraim, marital laws, no. 1; L. Bornstein-Makovetsky, “Remnants “, p. 98. In 1835 the minor
married girl Miriam daughter of Gershon Alaluf expressed a refusal after being widowed

of Raphael Halfon Castroniano, so that she would not have to wait for her minor brother-in-law
to reach maturity and perform a Levirate marriage. Rabbi H. Moda’i, Meimar Haim, vol. 2, Even
ha’ezer, no. 39 # 41. This case appears in another record as well, with no identifying details

for Miriam aside from her given name. M. Rozen, “Of Orphans”, pp. 158-159.

An instance from the 18th century. Rabbi A. Meyuchas, Benei avraham, Even ha’ezer, no. 41.

In this case the betrothed man was barred from marrying another due to the communal bans

of Rabbi Gershom and due to his oath. He was probably an Ashkenazi man. Rabbi A. Meyuchas,
Benei avraham, Even ha’ezer, no. 39. We learn of a case that occurred in Bursa, where a bride
passed out when she saw the groom due to a “fistula” on his face. The father-in-law demanded that
the betrothal be cancelled with no fine for breaching the betrothal contract and the groom claimed
that the disability had not existed at the time of the betrothal. The ruling was that no fine was
required for breach of contract. Rabbi E. Di Toledo, Mishnat rabbi eliezer, vol. 2, Even ha’ezer, no. 8.
Rabbi Y. Elnekave, Shevitat yom tov, Even ha’ezer, no. 3.
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literature, the idea of marrying for love began to enter Muslim society, but it has
already been shown that the influence of this literature on the marriage institution

in Istanbul was extremely marginal. It can be assumed that marrying for love occurred
infrequently also in the advanced parts of the Istanbul Jewish society, namely among
those who had acquired a western education at Christian schools and schools

of Alliance in the nineteenth century, but the large majority of Jewish society, including
the westerners, continued to marry according to the conservative outlook. Muslim
society, and apparently also Istanbul’s Jewish society, saw marriage based on romantic
love as a danger to the family and to society. In Muslim society, marrying for love was
legitimized after 1908.%” It can be assumed that a similar process occurred at that time
in Jewish society as well.

3. Conditional kiddushin and kiddushin by proxy and their cancellation

Sometimes grooms performed a conditional marriage in order to avoid a Levirate
marriage in the future or, alternately, to prevent a situation of aginut. The need

for a conditional marriage increased in a case that involved a brother of the betrothed
man who had converted, whereupon R. Moshe Frisco (died 1807) explicitly instructed
that a conditional marriage should be performed, but it is not clear to what extent this
instruction was carried out in Istanbul. The same source noted that such a marriage

is known from Izmir.*® In 1924, after the Turkish Republic was founded, the rabbis

of Istanbul instituted a regulation regarding conditional marriage, but it was not carried
out in practice and many women remained agunot. The phenomenon of aginut spread
in the town already in the First World War due to the enlistment of Jewish soldiers.*’

R. David Pifano of Sofia (died in 1924) wrote at the time with regard to this regulation
that, due to their situation, some of these women convert to Christianity or behave

as prostitutes.50
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A. Duben & C. Behar, Istanbul Households, pp. 87-105.

Rabbi R. H.B. Peretz, Zochreno lechaim, vol. 2, Even ha’ezer, letter 100 #1.

M. Rozen, Studies in the History of Istanbul Jewry, pp. 429-430.

Rabbi D.A. Pifano, Chagor ha’efod, no. 34. On the practice of conversion to Christianity and on
the practice of adultery see below. On prostitution in the Ottoman Empire and in Jewish
society see J.E. Baldwin, Prostitution, Islamic Law and Ottoman Societies; M.D. Wyer, Selling
Sex in Istanbul; R. Bali, The Jews and Prostitution in Istanbul; M. Rozen, Studies in the History
of Istanbul Jewry, pp. 423, 431. See also H. Yildiz, Non-Muslim Prostitutes.
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It seems that kiddushin by proxy were not common in Istanbul, which was a very
large city where most people married within the community. In one such incident

in the nineteenth century the envoy did not give the ring to the bride, so the groom
took advantage of the opportunity and sanctified another woman.”" In many

cases items on divorce certificates presented by an envoy indicate that a husband
had abandoned his wife and gone to live in another city, and sometimes we hear

of a wife who moved to another city, probably to her family’s place of residence,

and demanded a divorce, or in an extreme case even immigrated to the land of Israel
without her husband.?

4. Polygamy

From time immemorial the local custom forbade marrying several women.®

The condition that prohibits polygamy was mentioned in the betrothal agreement,

and later in the ketubah, and even when no such condition was included, the custom
was to disallow it. This custom is mentioned by R. Moshe Benveniste in the seventeenth
century. The wording in the ketubah was that “he shall not marry another woman

so long as she is alive and he shall not divorce her without the permission of the
court”>* Nevertheless, in some cases the courts allowed a man to marry another
woman in addition to his current wife.>®

In August 1915, the court in Istanbul deliberated concerning the case of a woman

who had claimed in court that she was pregnant with a certain man’s baby. The court
permitted him to marry her, and he assumed the obligation to feed and provide for the
prospective newborn. When it became known that the man was already married,

51
52

Rabbi E. Di Toledo, Mishnat rabbi eliezer, vol. 2, Even ha’ezer, no. 5.

One such item was that of a man in 1763 who was in Jerusalem and sent for his wife who was

in Istanbul: Rabbi Y. Halevi, Rov dagan, Even ha’ezer, no. 3 # 296. In the Responsa literature

and in the above divorce lists there is a great deal of information on writs of divorce given
through an envoy.

See E. Westreich Transitions.

MS 3149, p. 26 [29]. See also Rabbi M. Benveniste, Penei moshe, vol. 3, no. 3.

Such as testimonies from the nineteenth century: Rabbi H. Palage, Hayim veshalom, vol. 2, Even
ha’ezer, no. 21; Rabbi M. Fresco, Yadav shel moshe, Even ha’ezer, no. 5. See also in the discussion
below on divorce due to the wife’s insanity.
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the court forbade him to marry the woman in addition to his first wife, who refused
to be divorced. Upon hearing this, the man attempted to deny his paternity.®

In one incident, a wife gave her husband permission to marry another woman under
duress.*” In 1895 the court approved the request of Yaakov son of Shmuel, who asked
to travel to the land of Israel and was known to be sickly, to marry another wife

in addition to his current wife who refused to join him on the trip, because he needed
a wife to care for him. He was about to marry a widow and left his wife alimony.®
The court also allowed Ephraim Formon, whose wife Zinbul left the faith, to marry
another woman although he had not divorced his wife.>®

If a woman did not bear her husband children for ten years of marriage, the husband
was entitled to demand the right to marry another woman for the purpose

of performing the precept to be productive and multiple.®® Most of Istanbul’s women
objected to this practice, claiming that the condition stated in the ketubah protects
them from such an act. In these cases, the courts ruled in favour of the husband

but allowed the first wife to receive divorce and to paid the full sum of her ketubah.
In such a case most wives preferred a divorce, as we shall learn below. It appears
that polygamy was a marginal occurrence in the Istanbul Jewish society. Notably,
polygamy was not common in the nineteenth century Muslim Istanbul society

as well.®’!
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Rabbi D. Pifano, Nose ha’efod, vol. 2, no. 5.

Rabbi A. Meyuchas, Benei avraham, Even ha’ezer, no. 52

Records of the court in Istanbul, 1894-1962. P. 11a. On the infrequency of polygamy in the
nineteenth century Istanbul see Sir E. Pears, Turkey and Its People, pp. 152-156.

Records of the court in Istanbul, 1894-1962, p. 28. In July 1896 it was related that an Ashkenazi
man named Meir Heilprin married another wife in addition to his current wife and left her

an aguna in another city. Records for Wednesday, p. 27b.

See L. Bornstein-Makovetsky, Procreation.

On polygamy in the Muslim society in the late nineteenth century Istanbul see A. Duben &

C. Behar, Istanbul Households, pp. 148-158. The 1895 census indicates that only 2.51% of local
Muslim men were bigamists, and the 1907 census indicates only 2.16%. In a few cases one
man had three wives concurrently. It appears that there were no cases of polygamy with four
wives. Ibid.
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5. Divorce

In many cases, divorce was avoided despite tensions in the family’s life, for economic
and social reasons. The courts too made efforts to prevent divorce, though it appears
that it was fairly common in Istanbul and bore no negative stigma. Only rarely did

the initiative for divorce come from both sides.®? When the court did not manage

to reconcile the couple, this was stated explicitly.®®> A common phrase used by the
judges to describe the conflict between spouses prior to a divorce was “and the flame
of the dispute between them grew until culminating in a divorce”.®* The average
duration of marriage among young and older couples who divorced cannot

be determined from the sources. There were also incidents of divorce when the woman
was pregnant, such as that of the wife of Yosef Koronil in the Balat court in 1839. He
undertook to pay alimony of 30 grosso a month for the two years when she would
breastfeed the child.®®

5.1. Causes for divorce

Jewish law allows and sometimes obliges a man to divorce his wife for different
reasons.®® The sources on the Jews of Istanbul normally do not note the reason

for a divorce, aside from cases of a terminally ill person, conversion to another faith,
aginut, a bad reputation, and adultery. Obviously, cases of mutually consensual divorce
were not noted in the sources. Sometimes we learn about different causes of divorce
indirectly.

Similarly to the cancellation of betrothals, the officially noted reason for a divorce was
not always the actual cause. Hence, caution must be taken when reaching conclusions
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For example, see L. Bornstein-Makovetsky, Remnants, p. 67, no. 3, and p. 70, no. 2.

L. Bornstein-Makovetsky, Remnants, pp. 99-101, no. 10.

Ibidem, p. 67.

Ibidem, p. 66. The grosso was a European silver coin used in the Ottoman Empire,

and particularly the Asadi grosso, which is the Dutch dollar (the loewenthaler) that replaced
the place of the Spanish dollar in the eighteenth century and was considered a stable currency.
In Hebrew sources it was also called a lion due to the shape stamped on it, and also was called,
areal and finally a piastre. In the Ottoman Empire the grosso was being issued beginning

from 1686. From circa the beginning of the eighteenth century the grosso was worth about 40
pares.

% B, Shereshevsky, Family Law, pp. 348-444.
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regarding the full social meaning of the declared causes for divorce. For example, a man
who wanted to divorce his wife in order to marry another would avoid specifying this
reason and would instead note that she behaves maliciously towards him or would
falsely accuse her of having disabilities, not following the Mosaic traditions, and so on.
Women too raised different arguments to avoid being considered “rebels” against their
husbands and losing the right to receive the amount stated in the ketubah.

Notably, in most cases of betrothal with young girls, the actual wedding took place only
once they had reached maturity, after the age of 12 and a half. It is evidenced in the low
number of divorces granted by the community’s courts to married minors, namely to the
girls younger than 12, in less than 1.5 percent.®” Such cases of divorce may have been
caused by the objection of the married minor to have intercourse with her husband,

as learned from one case explicitly. In this case, the court ruled that she is to be considered
a rebel and her husband is entitled to divorce her but he must pay her ketubah.®®

5.2. Divorce by a dying man

A divorce granted by a dying man who had no offspring was written in order to enable
his wife to avoid the need for a Levirate marriage or halitzah. This characterised some

2-3% of all divorces in the community.®®

5.3. Divorce due to a bad reputation, “no prohibition”, and engaging
in prostitution

According to the Jewish law, a woman who intentionally causes her husband
to transgress the religious laws, such as by feeding him non-kosher food or having

67 RabbiY. Halevi, Rov dagan, Even ha’ezer, no. 3 # 353 and 386; no. 4; Rabbi S. Haim, Shemen

hamishcha, Gitin laws, no. 142. The wording of a divorce granted to a minor and a discussion
regarding it: Rabbi R.M. Bula, Get mekoshar, p. 10a.

Rabbi M. Fresco, Yadav shel moshe, Even ha’ezer, no. 3.

The list of divorces from the years 1740-1777 includes 9 of dying men, one of which was
conditional. Another list of 473 divorces from the court of R. Yaakov Danon has 5 given by dying
men. R.Yitzhak Lachmi’s list of 92 divorces indicate 2 cases of dying men. In one of the cases
the man who gave the divorce recovered and betrothed his fiancé anew. R. Shmuel Haim’s

list of 342 divorces has 8 divorces of dying men. See Rabbi Y. Halevi, Rov dagan, Even ha’ezer,
nos. 3-5; Rabbi S. Haim, Shemen hamishcha, Gitin laws, no. 142. The community’s records also
contain information on these divorces. For instance, see MS 3149, p. 34.
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intercourse with him while a niddah and concealing from him that she is a niddah,

and there are witnesses to this and the husband warned her but she did not change

her behaviour, is called a “transgressor of the Mosaic faith” and there is room to oblige
her to divorce. If the husband proves that his wife regularly transgresses the customs

of modesty or behaves wantonly and as a result claims that he should not be required
to continue living with her, she is a “transgressor of the Jewish faith”. The latter criterion
relates not only to wantonness but rather also to a wife who curses and insults her
husband, or who insults his parents in his presence, or beats him, and so on. Only if the
woman persists in offenses that constitute a “transgression of the Jewish faith” is the
husband entitled to demand her divorce. Then again, the husband may also forgive her,
and if he did so - he can’t renege on this subsequently and demand a divorce for these
past deeds.

The sources before us, that discuss the Istanbul community, include claims for divorce
“by reason of a bad reputation”, meaning due to the wife’s bad deeds, such as grave
circumstantial suspicions that she committed adultery, even in the absence

of witnesses. The husband is required to present the court with two valid witnesses

to prove the bad deed in order to receive a ruling that he may divorce his wife. However,
he is not obliged to divorce her and she is not forbidden to him, rather he may forgive
her and continue living with her, although he is not advised to reconcile with her.

The husband may divorce her in this case even against her will and she will lose her
ketubah and is prohibited from marrying the man with whom she is suspected of having
sinned.

When a woman committed adultery willingly and there are two valid witnesses to this,
or if she admitted to having committed adultery, the husband is obliged to divorce
her and may not forgive her, and he is also exempt of any financial commitments
towards her. He is also entitled to divorce her against her will or to take another wife
in addition to her. In the case of prostitution, the woman may not marry the man who
had intercourse with her. In the sources discussing the Jewish family in Istanbul such
a divorce is called “by reason of prostitution”.

By law, if the marriage was forbidden, such as a Cohen who married a divorced woman
or one who had experienced halitzah, the claim for divorce is justified at any time

and by any side. In this case the court rules that a divorce is necessary even against
the will of the other side, and a divorce can also be enforced via incarceration. It is only
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logical that such cases were rare, because the community avoided marriage prohibited
by Jewish law. The list of divorces designates such cases as occasioned by “no (word
of) prohibition”. Sometimes these reasons were dropped from the divorce lists when
these were prepared for printing. For example, in the list of divorces in the community’s
courts from 1740-1777, which includes 392 divorces, this reason was not given for any
of the divorces. In another list of 473 divorces, we learn of eight cases where the reason
for the divorce was “no prohibition” and one case where “prostitution” was mentioned

explicitly as a cause for divorce.”

In that list, ten divorces were cited as given due to a “bad reputation”. In R. Yitzhak
Lahmi’s divorce list from the mid-eighteenth century, which included 92 divorces,

we learn of 3 cases of divorce due to “bad reputation” (3.26%).”" In R. Shmuel Haim’s
list of divorces from the first half of the nineteenth century, of 343 divorces we learn
of 8 cases of divorce due to no prohibition and one case of divorce due to a “bad
reputation”.”? The Balat court record from 1839 indicates a woman whose future
husband was concerned that she would have intercourse with him when niddah,

as she said she had done in her previous marriage. The woman denied this accusation
adamantly.”® One case of a woman who committed adultery was also discussed.”*

False accusations of adultery were often made against betrothed women. Thus,
we learn that in 1758 Jewish leaders of a village in the Istanbul area ordered the beating
of a woman engaged to be married; she was suspected of sexual relations with the son

70 RabbiY. Halevi, Rov dagan, Even ha’ezer, no. 4 and no. 4 # 39. In one of the cases it was

revealed that a Cohen had mistakenly married a woman who had received halitzah. Loc. cit,
no. 4 #320.

Rabbi Y. Halevi, Rov dagan, Even ha’ezer, no. 5.

Rabbi S. Haim, Shemen hamishcha, Gitin laws, no. 142.

L. Bornstein-Makovetsky, Remnants, pp. 101-102.

L. Bornstein-Makovetsky, Remnants, p. 103. On adultery in Jewish Ottoman society see:

L. Bornstein-Makovetsky, Extramarital Relations among Jews in the Ottoman Empire; Idem,
Ottoman and Jewish Authorities Facing Issues of Fornication and Adultery; ldem, Adultery

and Punishment Among Jews in the Ottoman Empire. On an adulterous woman who gave
birth to a mamzeret see: Rabbi E. Di Toledo, Mishnat rabbi eliezer, vol. 2, Even ha’ezer, no. 17;
Rabbi S. Haim, Shemen hamishcha, Gitin laws, no. 144. About the divorce of a woman who had
converted to another faith and then returned to her husband and to Judaism but continued
to commit adultery with gentiles see Rabbi N.H.M. Moda’i, Meimar haim, vol. 2, Even ha’ezer,
no. 39 #41.
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of her employer but was not handed over to the Ottoman authorities. Subsequently,
both she and the suspected man denied having had intercourse, and the midwives who
checked her claimed that she was, indeed, a virgin.75

In 1839 those in charge of laws of the permitted and the prohibited investigated a false
accusation of a married woman whereby she had had intercourse with another man
and had committed adultery. The court ruled that she is a trustworthy and modest
woman.”® We also learn of a Balat court that heard testimonies on 25 September

1725 by three men who brought the testimonies of their wives about Jamila the wife
of Yaakov son of Elhanan Ashkenazi, who while separated from her husband, became
pregnant from a gentile and aborted the foetus. She told her neighbours and the court
that she had been raped at her home by the gentile. The court ruled that she was
permitted to her husband.”’

We also have a testimony from 1839 regarding a betrothed man who raised a suspicion
that his betrothed had committed adultery, as had her mother previously. Those
appointed to deal with ritual questions in the community reported, after receiving

the testimony of the midwives who examined the girl, that she was a virgin.”® There

is also an item from the eighteenth-century regarding women’s testimony on the matter
of a woman’s bad deed.”®

In the available sources from the eighteenth and nineteenth centuries | found no
evidence of a woman’s demand for a divorce due to her husband’s immoral behaviour,
or for causing her intentionally to transgress the religious precepts, such as forcing her
to eat non-kosher food or having intercourse with her while niddah, and so on. Itis to be
assumed that such claims existed, as we find them in previous generations in Istanbul,

as well as in other Ottoman communities in the eighteenth and nineteenth centuries,

but these are unusual.®°
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Rabbi H. Moda’i, Haim le-olam, vol. 2, Even ha’ezer, no. 3.

L. Bornstein-Makovetsky, Remnants, pp. 103-4.

Rabbi E. Navon, Machanee ephraim, Laws prohibiting biya.

L. Bornstein-Makovetsky, Remnants, p. 103.

Rabbi A. Meyuchas, Benei avraham, Even ha’ezer, no. 19.

L. Bornstein-Makovetsky, Divorce and Remarriage, pp. 124-127.
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5.4. Divorce occasioned by the husband’s conversion

The husband’s conversion to another faith resulted in his exclusion from the Jewish
society and in fact in the severing of his religious ties, and usually also his social

and economic ties, with his Jewish family members and the Jewish community.
According to Islam, a Jew who converted to Islam is entitled to live with his Jewish

wife or to marry a Jewish woman. Such cases are known, for instance that of Moshe
Joklil who was executed in Istanbul in 1705 by order of the sultan and his body was
thrown into the Bosphorus. He had Jewish wives whom he married after his conversion,
and they lived as Jews. R. Eliyahu Alfandari permitted their marriage.?' But in many
cases the Jewish wife petitioned the Jewish court for a divorce from her converted
husband, as without a divorce she could not remarry a Jew and was in fact in the status
of an agunah.

A Jewish woman who converted to Islam without her husband had to leave him,

as Islam forbade her from being married to a Jew. In Istanbul only few Jews converted
to Christianity, and couples who did not do so together, subsequently separated.

We learn of a divorce for this reason in 2.1% of Istanbul’s list of divorces for 1701-1705,%2
1.8% of the divorces in the town’s divorce lists from 1740-1777% and in 3.2% of the
divorces in another list from the mid-eighteenth century.®* In total the proportion

of divorces granted by converted husbands to their wives in Istanbul was 3-7% of all
the divorces.® The family and the community made great efforts to obtain a divorce

81
82

Rabbi E. Alfandari, Seder eliyahu raba vezuta, no. 1.

Rabbi H. Moda’i, Haim le’olam, vol. 2, Even ha’ezer, no. 31. The list contains 91 gittin from the
pinkas of Rabbi Yosef Gandor.

Rabbi Y. Halevi, Rov dagan, Even ha’ezer, no, 3.

Ibidem.

Of the 392 divorces from 1740-1777, 6 were granted by converted husbands; of the 473
divorces in R. Yaakov Danon’s lists, there were 26 divorces of converted men; of R. Yitzhak
Lahmi’s 92 divorces, 4 are of converted men; of the 343 divorces granted in 1812-1840, 19
were by converted men. Rabbi Y. Halevi, Rov dagan, Even ha’ezer, nos. 4-5; Rabbi S. Haim,
Shemen hamishcha. Gitin laws, no. 142. Other items on divorces by converted men appear

in Rabbi H. Moda’i, Haim le’olam, vol. 2, Even ha’ezer, no. 9; Rabbi H. Menachem, Mate lehem,
vol. 1, Even ha’ezer, nos. 30, 49; see also L. Bornstein-Makovetsky, Jewish Converts to Islam
and to Christianity in the Ottoman Empire; Idem, Jewish Converts to Islam and Christianity

in the Ottoman Empire in the Nineteenth Century; ldem, Protestant Missionaries, pp. 60, 62, 74,
76, 112.
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and sometimes the woman and her family paid the converted husband to divorce
her.¢ In such cases divorce by proxy was also common. For example, in 1899 the court
deliberated on the case of an agunah from the village of Piri Pasa, Kalo the daughter
of Moshe Aseo, whose husband Avraham Halevy son of Moshe had abandoned her
and disappeared eight years previously. He had converted to Islam and moved

to Bulgaria. Efforts were made to receive a divorce from him via an envoy.®’

In the first half of the nineteenth century we learn of the divorce of a converted man
that arrived by messenger from lasi to Istanbul. The divorcing couple were from lasi
and in this case the messenger was the wife’s father.?® In another case the convert
Yitzhak son of Shmuel, originally from Salonika, sent a divorce (letter) to his wife
Simcha daughter of Yosef, who was living in the district of Haskdy in 1839, through his
envoy, Yosef Varsano.?® R. Haim Menachem writes in the late nineteenth century that
in his time it is customary “on a daily basis” for the local courts to send the divorce
documents of converted Jews via a messenger.”

Conversion by Jewish women was less common than that of men. This is evident

in the small number of testimonies regarding the divorce of converted women.

The eighteenth-century divorce lists have only one case of divorce by a woman who
converted to another faith and had an intimate relationship with a gentile.’' In another

8 | one case a father-in-law paid his son-in-law 1250 grosso to divorce his wife. In 1897

(5657) 400 grosso were given in this way. L. Bornstein-Makovetsky, Remnants, p. 67; Rabbi

H. Menachem, Mate lehem. Even ha’ezer, no. 50. In 1829 a convert refused to divorce his fiancé
and declared that he would not divorce her in return for the money paid by her relatives. Rabbi
E. Di Toledo, Mishnat rabbi eliezer, vol. 2, Even ha’ezer, no. 4. In this case the ruling was that
the refusal of the betrothed woman is valid. Financial concessions by the wife were included

in agreements with the husbands, which noted the final ketubah sums of the women at the
time of their divorce. For example: Rabbi E. Di Toledo, Mishnat rabbi eliezer, vol. 2, Even ha’ezer,
no. 37. From the eighteenth century we have a financial arrangement between a dying man
and his wife, where the woman committed to supporting the husband if he should remain
alive, even for thirty years. MS 3149, p. 34.

Rabbi H. Menachem, Mate lehem, vol. 1, Even ha‘ezer, no. 30. In this case it was necessary

to verify that this was indeed the same husband, and the question was whether two witnesses
should be sent to him from Istanbul to clarify his identity.

Rabbi E. Di Toledo, Mishnat rabbi eliezer, vol. 2, Even ha’ezer, no. 46.

L. Bornstein-Makovetsky, Remnants, pp. 89-90, document a.

Rabbi H. Menachem, Mate lehem, vol. 1, Even ha’ezer, no. 30.

Rabbi Y. Halevi, Rov dagan, Even ha’ezer, no. 4 # 134.
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case, the wife of Nissim Susi, who was living with a Christian, converted to Christianity
in 1898. The court allowed her husband to marry another woman in her stead.??

We also have an item on the divorce of Rusha the daughter of David Musaji from her
husband, Shlomo the son of Moshe. A year earlier she converted, but then returned

to her husband. Because she persisted in having intimate relations with gentiles,

he divorced her.*®

5.5. Divorce due to poverty

It seems only logical that poverty was at times a reason for divorce, however

the sources rarely mention poverty as the cause for divorce, since the couple had

to present the court with causes for divorce that followed the Jewish law. There is one
explicit testimony of a divorce due to poverty. In 1897 a couple in Istanbul were forced
to divorce due to poverty, and the divorce ceremony took place with many tears. In this
case there was no recourse but to divorce as the husband wished to travel overseas
and did not want to leave his wife an agunah.®® This item joins the testimonies

of husbands who left their families in Istanbul in order to seek a living in other towns

or even countries, leaving their wives agunot.’®

5.6. Divorce due to impotence and the claim that the husband is unable
to have children

A known justification for a woman'’s claim for divorce was that her husband is impotent.
The husband usually denied this claim and the court had to reach a decision. R. Tuvia
Hacohen, the physician who lived in Istanbul from the late eighteenth century until

he settled in Jerusalem in 1714, noted in his medical compilation “Ma’ase Tuvya”

quite a few remedies for treating impotence, particularly using plants. This treatment

is mentioned in other Jewish Ottoman sources as well. Moreover, other remedies used
in the Jewish society to solve the problem of impotence are known from the Ottoman

Em pire.96

92 Wed nesday records, p. 29a.

% Rabbi N.H.M. Moda’i, Meimar haim, Even ha’ezer, no. 39 # 41.

%4 Rabbi H. Menachem, Mate lehem, vol. 1, Even ha‘ezer, no. 70.

22 Rabbi D. Pifano, Chagor ha’efod, no. 34. See below in the discussion regarding the agunot.

See T. Buskila, Jewish Popular Beliefs.
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Most Muslim adjudicators allowed women to divorce in these cases, based on their
right to have children. According to the Hanafi interpretation, it was necessary

to wait one year before applying the legal permit to divorce, and during this year
the husband’s sexual capacity was examined.®” This was the basis for appeals

of Jewish women to the Shari’a court in Jerusalem, and it was probably the case

in Istanbul as well.?®

In contrast, the customary halakhic ruling in these cases in Jewish courts was that

if the husband denies that he is impotent, the woman has to bear the burden of proof
and present her claim to the court. This is also true of women’s claim of a divorce

due to the husband’s infertility. The woman is not considered reliable in this claim

if in addition to the divorce she also demands her ketubah, as there is a concern that
the claim is not due to her husband’s incapacity but because she wishes to marry
another man. In this case, if the husband denied her claim, there was a dispute between
the adjudicators on whether she is entitled to receive the amount owed her according
to the ketubah.

According to Jewish law, a husband who admits that he suffers from impotence
must grant his wife a divorce and he can be forced to do so, and he should also pay
the ketubah and the dowry and his profits from it. There is also an exceptional item
from the eighteenth-century regarding an impotent man whose wife agreed to live
with him.?® From an item in the first half of the nineteenth century we learn about
the third wife of a resident of Istanbul, who due to her love of her husband did not
disclose that “he is not so sexually potent”. However, the husband falsely accused
her, as he did his two previous wives, that she is unable to have marital relations with
him. R. Eliezer Di Toledo ruled that the husband cannot divorce her against her will
and that he must pay her alimony and her ketubah.'® It is only logical that in most
cases of impotence the husband agreed to divorce his wife and therefore the sources
contain less mentions of this cause for divorce, compared to others.
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See S. Verskin, Barren Women pp. 78-86; J. Tucker, In the House of the Law, p. 81.
See T. Buskila, Jewish Popular Beliefs.

Rabbi Y. Navon, Din emet. no. 26.

100 Rabbi E. Di Toledo, Mishnat rabbi eliezer, vol. 2, Even ha’ezer, no. 36.
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5.7. Divorce due to disabilities of one of the spouses or due
to the woman’s infertility

Men and women demanded a divorce due to disabilities they discovered in their
spouse that were not known to them before the marriage and that were not formed
after the marriage. One of the conspicuous disabilities was epilepsy. The husband

and wife could demand a divorce due to these disabilities and the husband was
entitled to a divorce also when the woman had severe gynaecological problems. It can
be assumed that some of these cases involved false accusations.

From the eighteenth century we have “a marital deed for a young woman, whereby

if she shall have a sickness afterwards (after the wedding), she shall divorce”. It seems
that this was a familiar deed in the city. We learn from this case that after a young
woman’s betrothal the groom heard from slanderers that she had had epilepsy

for many years. He refused to marry her and did not accept her father’s oath that this
was a libel. Finally, he compromised with her that she would commitin a deed and oath
that if she should have an epileptic fit even once from the day of their marriage

or over the next eighteen months, she would be obliged to accept a divorce with no
objection on her part and to return to her father’s house. In this case the man would
only be obliged to give her back what she had brought from her father’s house and the
medudim (contanti) that her father had received after the betrothal. After eighteen
months of marriage the deed and all its implications would be voided and she would

have all the rights of any married woman."”"

We also learn of a case that occurred in 1839, when a betrothed man in Istanbul refused
to marry the woman betrothed to him (a divorcée or a widow) because of a rumour
that she had four disabilities: she urinates, i.e., is incontinent, has a netek in her head,

97 ms 3149, p. 9. The medudim (kontanti) was a cash amount that the father-in-law paid the groom

immediately after the betrothal for the purpose of financial investment or to learn a trade.
Sometimes the groom received real estate or a piece of gold jewelry from which he could profit
instead of the cash. Sometimes the groom even received the right to join a guild. The medudim
and the profit accruing from it always remained with the husband, even in the case of a divorce.
It was very customary for the groom to send jewelry to the bride in return for the medudim

he received. It was also common to buy clothes and linens with half the medudim. Widows who
remarried also gave their husbands medudim. See L. Bornstein-Makovetsky, The Jewish Family
in Istanbul in the 18th and 19th Centuries as an Economic Unit, pp. 324-325.
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had intercourse with her previous husband when niddah, and goes mad when giving
birth. The woman denied this gossip and made a commitment under oath and on pain
of losing her ketubah that if either of the two first disabilities would be found true in the
first six months of the marriage, she would receive a divorce immediately; and if she

had intercourse with him while niddah in the first year, he would be able to divorce

her immediately, and so also regarding going mad after giving birth.'® There is also

a complaint of another husband that his wife is incontinent and for this reason he
became despondent and wanted to divorce her.'% In yet another case it was claimed
that the reason for the divorce was that the bride is afflicted by an illness that resembles

leprosy.'®*

It seems that these were often false accusations brought by the husband. In one case

in the second half of the nineteenth century, when a husband who was a resident

of Rhodes invented a claim that his wife had a disability, the judge R. Haim Menachem
wrote that there is no doubt that before the marriage she was completely healthy

and thatin Istanbul it is always common knowledge whether a young woman is healthy

or not.105

It was common in the city for a man to demand the court’s permission to marry another
wife, in the claim that his first wife had not born him any children for ten years. In most
cases, the wife objected and claimed that he had made a commitment in her ketubah
to refrain from taking a second wife. It is to be assumed that in most of these cases

the wife preferred to divorce rather than allow her husband to take another wife.
Among Ashkenazi Jews in the town, due to their commitment to the communal bans
of Rabbi Gershom against having several wives, the husband would demand a divorce.
In the nineteenth century, an Ashkenazi couple in Istanbul reported that they had been
married for a lengthy period and had had no children. Since the wife was fifty years old,
the husband wanted to divorce her and marry a wife who could bear sons, because

he had not yet performed the precept to be fruitful and multiply. The wife objected

to the divorce and even claimed that less than ten years previously she had had

102 Bornstein-Makovetsky, Remnants, pp. 101-102.

103 Rabbi E. Di Toledo, Mishnat rabbi eliezer, vol. 2, Hoshen mishpat, no. 44.

104 Rabbi S.E. Alfandari, Saba kadisha, vol. 2, Even ha’ezer, no. 16. It is not clear whether this case
occurred in Istanbul or elsewhere.

105 Rabbi H. Menachem, Mate lehem, vol. 1, Even ha‘ezer, no. 17.
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an abortion of a five-month-old fetus but did not share this with her husband to avoid
sorrowing him. R. Yosef Alfandari ruled that the Ashkenazi man may divorce his wife
against her will. All this in theory and not in practice, until they shall both come before
the high court of the community that will reach a decision."*®

5.8. Divorce occasioned by the wife’s insanity

The term Isha shota or Isha shenishtateta (meaning a woman who is or behaves

as a fool) encompasses a woman’s strange behaviour, post-natal depression,

and madness, sometimes temporary. In the late eighteenth or early nineteenth century
itis related that a married woman in Istanbul lost her mind and her husband wanted

to marry another woman or to divorce her."%” In the case described above, from 1839,

a betrothed man refused to marry his betrothed, who had been married previously,
because of a voice that said that she had four disabilities, including that she would

go mad when giving birth."%®

We have various testimonies of permission given to take
a second wife following the madness of the first. Thus, in 1902, Yaakov Soncino was
permitted to take another wife, as his first wife had been mentally ill for nearly eight

years “and she was sitting in the madhouse” operated by the government.'®®

5.9. Divorce because the husband had developed an aversion to his wife

Various items indicate husbands who wanted to divorce their wives because they

had developed an aversion for them. This appears to have been a common cause

for a divorce. Some of these men met the halakhic criterion of a “rebellious” husband,
because they stopped having intimate relations with their wife. In this case, the wife
was entitled to demand a divorce and to collect her ketubah. The following are several
testimonies on this motivation for divorce. In one case from the eighteenth century

a local resident became engaged to an orphaned woman and after the engagement
people told him that she was ugly. After some pleading, he married her, “and he
immediately did not like her and had no contact with her and did not speak to her,

106 Rabbi Y., Alfandari, Porat yosef, Even ha’ezer, no. 6.

197 Rabbi M. Fresco, Yadav shel moshe, Even ha’ezer, no. 5.

108
See above.

109 Wednesday records, p. 32a. On this place in Istanbul see also Rabbi S. Arditi, Divrei shmuel, Even
ha’ezer, no. 12.
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treating her like a distant woman”. She remained with him for a while, but once she saw
his attitude to her, she returned to her mother’s house and her family demanded that he
pay her alimony in her mother’s house. The husband’s relatives suggested that he should
divorce her, but her family said that she did not want a divorce. In this case the ruling was
that she could not prevent him from divorcing her, but he had to pay her ketubah.""°

In another case, a husband was repelled by his wife and her father supported her refusal
of a divorce, claiming that she was the wife of his youth. In this case too the ruling was
that he was entitled to divorce her but he had to pay her full ketubah.""" In yet another
case, a husband claimed that he wished to divorce his wife because of his hatred for her,
while she refused in the claim that she loved him. The wife returned to her father’s
home and demanded alimony from her husband. In a compromise, the following
conditions were set: If the husband wishes to divorce her at the end of a full year,

the wife must receive the divorce promptly; if she becomes widowed within the year,
she cannot claim “that she wants to sit with the respect of her husband?, i.e., that she
refuses to remarry and wishes to subsist from the husband’s assets, rather she will

be compelled to accept a certain sum from her husband’s heirs. The husband reneged
on this compromise after several days and excluded his wife from all his assets before
he died. The widow complained that she was still young and bemoaned his hatred

of her. The court ruled that the widow’s claims were justified and that the husband’s
reneging on the compromise was invalid.""?

Another item from the nineteenth century mentions a widower from a prominent
family, a Torah scholar, who wished to cancel his betrothal to a young woman who

was the daughter of an important Torah scholar. Ultimately, he married her unwillingly
and then wanted to divorce her because she was not to his liking. He became depressed
because he was repelled by her and in order to placate him she agreed to limit

the duration of the marriage to another three years, when he would be permitted

to take another wife notwithstanding the oath of monogamy. The woman’s father

objected to his daughter’s consent, claiming that she had been forced to sign.'"

110 Rabbi M. Fresco, Yadav shel moshe, Even ha’ezer, no. 8 [= Rabbi N. Gabai, Pe’at negev, Even
ha’ezer, no. 17].

Rabbi E. Di Toledo, Mishnat rabbi eliezer, vol. 2, Even ha’ezer, no. 48.

Rabbi E. Di Toledo, Mishnat rabbi eliezer, vol. 1, Hoshen mishpat, no. 90.

Rabbi Y. Alfandari, Porat yosef, Even ha’ezer, no. 60.
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In another case from the nineteenth century, a man who had unwillingly married
a young woman he had raped, threatened to convert to another faith if she refused
to divorce him. The community asked the woman to agree to the demand, in the

reasonable concern that he would carry out his threat."™*

An outstanding case occurred
in the nineteenth century when a husband wanted to divorce his wife after she harassed
the mother of his daughter-in-law because she was jealous and wrongly suspected that
this woman was having an affair with him. The wife tried to poison her and the husband

was concerned that she would poison him too.""
5.10. Divorce due to the wife’s malice

Only one source, from the second half of the nineteenth century, notes the husband’s
wish to divorce his wife due to her malice and bad virtues. This was a well-known

rabbi in the city, who married late in life, choosing a woman reputed to have bad
virtues. Others denied this, so before the wedding he set a condition that he would not
be obliged to give her anything in the first two years of their marriage. He then wanted
to divorce her within this time when it became clear to him that she was a quarrelsome
woman who would curse him and would make his life miserable. The wife objected

to the divorce and demanded alimony or her entire ketubah. A disciple of that sage,

R. Shalom Hacohen, ruled that he was entitled to divorce her without paying her
ketubah.""® Usually, in order to demand a divorce without paying the entire ketubah

the husband had to bring more weighty reasons than claims regarding the woman’s bad
virtues. However, in this case the husband was able to divorce her on these grounds
and not to pay her entire ketubah due to the deal he made with her before the marriage.

5.11. Divorce due to the wife’s abhorrence of her husband
and due to a dispute and fight

There are few cases when the wife demanded a divorce in the claim that she was
repelled by her husband, although it can be assumed that this was one of the main
causes for divorce. However, for the purpose of the official procedure most wives did
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R, H. Menachem, Mate lehem, vol. 1, Even ha‘ezer, no 28.
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Rabbi S. Hacohen of Istanbul, Rabbi Shalom Hacohen’s Responses, no. 5.
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not dare to make such a claim to avoid losing their rights, as a woman who is repelled
by her husband, is considered a rebellious wife if she intentionally refuses to have
intimate relations with him. Nonetheless, it is necessary to distinguish between two
types of rebellious women:

A. Awife who claims that she has no complaints against her husband but she wishes
to hurt him by refusing to have intimate relations with him, until such time as he will
divorce her and pay her ketubah.

B. A wife who claims: “l am repelled by him”, meaning that she cannot have intimate
relations with him for reasons that the court considers justified. In this case she
usually does not demand payment of her ketubah.

For example, we learn of a woman in the nineteenth century Istanbul who divorced her
husband because she did not like him. She insisted on a divorce although the husband
and other prominent people pleaded with her not to get divorced.""” From about

the same time there is an item regarding another woman who could not stand her
husband and wanted a divorce but he refused to grant it, claiming that she was the wife
of his youth, that he wanted to have his revenge on her because of her rebelliousness,
and that he wanted the court to allow him to take a second wife. The wife’s father spoke
against the husband and the wife said that she was repelled by him and that he could
marry another only after he had divorced her. The ruling was that he had to divorce

her118

Another case involved a court debate on a woman who had rebelled against her
husband for two years. The court sent two envoys to her and they warned her that

if she would continue to rebel, she would lose her entire ketubah and they would allow
the husband to take a second wife. The woman eventually agreed to accept the divorce
on condition that her ketubah would be paid with an addition.""®

Elsewhere it was noted in a response of R. Nissim Nathan from Istanbul, from circa
the early nineteenth century, that in Istanbul a husband whose wife had rebelled
against him was allowed to marry a second wife because they did not adhere to the
communal bans of Rabbi Gershom."?® We also hear of women’s demands for a divorce
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Rabbi E. Di Toledo, Mishnat rabbi eliezer, vol. 2, Even ha’ezer, no. 36.
Ibidem, no. 47.

Rabbi S. Haim, Shemen hamishcha, marriage laws, no. 83.

120 Rabbi H. Palage, Hayim veshalom, vol. 2, Even ha’ezer, no. 21.
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because their husbands curse, swear, humiliate, and beat them.'?" In one case from the
late nineteenth century the wife left home and went to live with her relatives. The wife’s
representative demanded alimony, claiming that she could not stay with her husband
“because of his bad behaviour towards her as he curses her and swears at her and beats
her for no reason”. The husband’s representative denied these claims completely, but
because they had no neighbours, the court was unable to find out who was right. This
affair probably ended in a divorce.'??

Marital disputes are often addressed without leading to a demand for a divorce, such

as the deliberation in the Haskdy court in 1839 concerning a dispute between Moshe
Alharap and his wife Zinbul, which began following a conflict between the wife and her
mother-in-law who lived in the same house. The woman returned to her mother’s home
and demanded that her husband would give them a separate wing to live in. The court
required the husband to pay his wife 15 grosso of alimony a week, and another 60
grosso retroactively. The court noted that if the husband did not obey the sentence,

the leaders of the Haskdy district would enforce it.'?®

We also learn of a woman who complained that her husband was not earning enough
and that she was unwilling for them to live with his father. She returned to her father’s
home and demanded alimony. The court accepted her claims."?* Notably, in several
cases when women complained that their husbands did not earn enough, the chance
of the marriage ending in a divorce is not clear to us. It is to be assumed that most
complaints of this type were not documented.

5.12. Lack of virginity

It seems that a divorce due to the lack of virginity was uncommon because girls’
modesty was strictly maintained. Hence, the local Jews arranged for a deed that
attested to being “harmed by a tree” (for women who lost their virginity by receiving
a blow etc.)."”® We have an unusual item from the eighteenth century concerning

121 An item from 1862 on the matter of Sultana, the wife of David Levy: Pinkas (minutes book)
of the Istanbul Jewish Rabbinical Court for the years 1851-1871. no. 2653, p. 104a.

122 pabbi H. Menachem, Mate lehem, vol. 1, Even ha‘ezer, no. 24.

123 Bornstein-Makovetsky, Remnants, p. 65.

124 Rabbi H. Menachem, Mate lehem, vol. 1, Even ha‘ezer, no. 25.

125 Bornstein-Makovetsky, Remnants, pp. 97.
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a young man who married a young woman who was supposedly a virgin, but he did not
find her to be a virgin. The entire city was in an uproar; it was said that the woman had
had intimate relations with others in her father’s house that served as a gathering place
“for young men and for laughter” and apparently had a secret abortion. She admitted
to her husband that she had intimate relations with someone else. The husband wanted
to divorce her without paying the ketubah and an addition (Tosefet ketubah).'?® Above,
we learned of an examination of a betrothed woman in 1839, performed by midwives
who claimed that she was a virgin, after her fiancé raised a concern that she had been

promiscuous.127
5.13. Divorce from a violent husband

The sources do not contain many discussions of a divorce following a husband’s
violence towards his wife. Violence by the husband was considered improper behaviour
that obliged him to grant his wife a divorce when so demanded. Thus, in 1861 a court
for laws of the permitted and the prohibited deliberated on a demand for a divorce

by Sultana, the wife of David Halevy, from her husband who cursed her and humiliated
her although he made a commitment in the past to avoid doing so. The husband

and his son would beat her. In this case the court ruled that if the husband would
persist in his deviant ways, he would grant her a divorce. In the meantime, until

the divorce, he should pay her alimony.'?®

In another case involving Shlomo son of Yitzhak Matalon, the husband and wife had
been living separately for some time due to their fights. We learn that the husband had
hit the wife and had even threatened her with a knife. The court reached the conclusion
that the couple’s marriage was irreparable, because the woman was completely